
Response to Senator Kim's Sept. 26 Information and Document Request 

1. A complete breakdown of the running total of costs incurred by the 
University of Hawaii relating to the failed Stevie Wonder Benefit Concert and other 
relevant costs. Other relevant costs shall include but not be limited to all costs associated 
with legal services provided, pnblic relations services, and any other services rendered to 
assist in the preparation and participation in the September 24th and October 2nd 
informational briefings of this Committee; provided that cost estimates shall be included 
where aetnal billings or detailed expenses are not yet available; 

The Agreement for Services produced on Sept. 20, 2012 gave an estimate of 'not to 
exceed $25,000' for services and provided a procedure for change orders and price adjustments, 
if and when circumstances justify them. 

2. Any documents, records and communications related to the creation of the 
Director of Exterual Affairs and Community Relations position. Also, please provide 
information as to whether the establishment of this position required that certain personnel 
policies and procedures be followed and adhered to, and, if so, please explain how such 
policies and procedures were followed or explain otherwise; 

Copies of the documents, records and communications related to the creation of the 
Director of External affairs position are bates-stamped 3153 to 3161 and attached. 

Part II, Section C, of Section 9-12, Executive and Managerial Personnel Policies, Board 
of Regents Policy provides that "the University may reassign such personnel to any executive or 
managerial position at its discretion during the term of an appointment without loss in pay." 
Under the circumstances and in consideration of James Donovan's qualifications, the University 
decided to reassign Mr. Donovan when his appointment ends in March or upon the appointment 
of a new athletics director, whichever occurs sooner. The Chancellor has authority to approve 
the creation of the position and secure the funding for it and he has been working with the system 
offices to prepare for the establishment of the class. 

3. A copy of any and all contracts executed between the University of Hawaii 
and attorney Mark Bennett; 

Copies of the nine contracts between the University of Hawaii and Mark Belmett are 
bates stamped 3180 to 3346 and attached. The subjects of the service covered by two of the 
contracts are redacted at bates-stamped pages 3234, 3238 and 3263, to protect privacy of the 
individuals involved. 

4. The scope of authority and proposed timeline of all phases of work to be 
undertaken and completed by the Operational & Financial Control Improvement Advisory 
Task Group (Task Group); 

A copy of the documents describing the scope of authority and phases of work of the task 
force are bates-stamped 3173 to 3179 and attached. The Regents asked the Task Group to 
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provide their phase #1 report or advise the Regents on their progress during the October 18,2012 
meeting. 

5. The method, criteria and process by which Task Group members were 
selected to participate in the Task Group; 

According to Article II Section D.7. of the Bylaws of the Board of Regents and to facilitate 
the Board's oversight, the Chairperson proposed at the Regents September 5,2012 meeting the 
formation of the Operational and Financial Controls Improvement Advisory Task Group to guide 
the scope of the evaluation, monitor activities and progress related to the evaluation, and review 
the merits and efficacy of the proposed plans for improvement. The Chair proposed four 
members of the Board (each members of the Board's Committee on University Audits induding 
the Committee's Chair and Vice Chair) and professionals from the Hawaii business community 
with knowledge and experience in providing advisory, business consulting and assurance 
services. The Regents discussed and deliberated formation of the proposed Task Group and as 
pmt of its action, the Board approved the proposed membership of the Task Group with the 
addition of Regent Ben Kudo. 

6. Under what procurement provision was the public accounting firm KMH 
LLP selected as a consultant for the Task Group, including but not limited to the costs 
associated with the hiring of KMH LLP as a consultant; 

KMH was selected according to Haw. Rev. Stat. § 103D-304. The contract is for a fee 
not to exceed $50,000 for phase I of the work. 

7. Any estimated and already incurred costs related to the consultant contract 
of the Task Group; 

It is estimated that as of September 30,2012, the consultant has incuned fees of 
approximately $20,000 on their contract to assist the task group. 

8. A list of all University administration settlement agreements over $500,000, 
including but not limited to the names of the individuals involved, the dates of settlement, 
and the total amounts of such settlements; 

a) Evan S. Dobelle; August 14, 2004; $1.340, 000 

b) UH Lab School fire; April 2010; $7,334,885.99 (An insurance company paid the 
University and required a "settlement" in exchange for those insurance proceeds.) 

c) Phillipe Gross v. UH; January 25, 2012; $656,026.00 

d) Auction rate securities (Citicorp); March 7, 2011; difference between 
$74,300,000.00 and the market value of University's pOltfolio of auction rate securities (ARS), 
with approximate value of the settlement being between $15 million and $18 million, but 
potentially more or less. 
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With respect to the ARS matter, the value of the settlement to the University was 
equivalent to the difference between $74,300,000.00 (the approximate par value of the 
University's ARS portfolio) and the market value of the University's ARS portfolio, with the 
difference likely between $15 million and $18 million, but potentially more or less. 

The par (approximate purchase) price of the University's ARS portfolio, in em·ly 2011, 
was approximately $74.3 million. There was no ready market for the securities at that time. 
Thus, approximating market value was difficult. It is likely that there would have been a 20%-
25% discount to par, or about $15 million-$18 million, but it is certainly possible the difference 
between par and actual market value (which, as noted, would have been difficult to determine, as 
there was no ready market), could have been materially larger or smaller. A Bloomberg March 
2010 web article estimated that there had been a loss to the State's ARS portfolio (discussed 
below) of about 25%. Applied to the University's holdings, it would equal a potential loss of 
about $18 million. 

The State of Hawai 'i (which at one time had an ARS investment of over $1 billion) was 
able to negotiate a settlement agreement with CGMI that required CGMI to repurchase the 
State's remaining ARS investment by 2015 for at least its par value, meaning that the State 
would at least recover the principal amount of its ARS investment. Mark Bennett, who was the 
State's Attorney General at the time, led the State's negotiating team. A Bloomberg web article 
at the time of the settlement quoted an expert familiar with the issues who described the 
settlement as "a big win for Hawaii." 

In the absence of a settlement agreement similar to the one between the State of Hawai'i 
and CGMI, there was no mechanism in place to sell the University's auction rate securities (at 
any price), and the University was at risk to lose its entire investment amount (although despite 
the securities not being very liquid, a market at a big discount could likely have been found). 
Bennett was willing to assist the University in negotiating a similar settlement with CGMI to 
help assure that the University would be able to least recover the principal amount of its ARS 
investment, however, Bennett requested, from the beginning, that his work be Pro Bono (free of 
charge). Bennett negotiated with CGMI and Citigroup, pursuant to which CGMI signed a 
written agreement to buy back all ofthe UH's distressed $74.3 million auction rate securities 
portfolio by 2015, which obligation was guaranteed by Citigroup. Pursuant to that agreement, 
CGMI has now bought back the entire portfolio (at par, plus accrued interest). 

d) Townsend Hawai'i LLC matter; October 28, 2010; $2,500,000.00 

e) Judith Vergun v. UH; November 2010; $800,000.00 

With respect to the Judith Vergun matter, per the terms of the settlement agreement, UH 
agreed to Plaintiff a total of $800,000 in installments of: 

• $400,000 with 30 days of settlement 
• $200,000 12 months after settlement 
• $200,000 24 months after settlement 
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ACE Insurance agreed to pay $700,000 out of the $800,000 settlement amount. UH has 
paid the first two installments and received reimbursement from ACE ($600,000 to date). After 
the final payment of $200,000 is made, ACE will reimburse UH $100,000. 

9. Copies of all subcontract agreements that were executed in conjnnction with 
the contract between the University of Hawaii and Torkildson, Katz, Moore, Hetherington, 
and Harris (Torkildson); 

Torkildson advised the University that it deemed consultation with Hoakea necessary, 
furnished information as to the reasons for the consultation and the estimated cost and exchanged 
confirming e-mails with the University before proceeding. 

10. Copies of all subcontract agreements that were executed in conjunction with 
the contract between the University of Hawaii and Cades Schutte LLP; 

There are no such agreements. 

11. The process by which the Torkildson law firm was selected to provide 
services relating to the failed Stevie Wonder Benefit Concert investigation and any 
preparation for this Committee's informational briefings, including the names of the 
committee members who selected the Torkildson law firm for the contract in question and 
information on whether the membership for these types of professional service contracts 
remains static or change from contract to contract and any other related details; 

The eight staff attorneys in the Office of General Counsel are a streamlined, concentrated 
core providing legal services to the University system statewide. It would be impossible for such 
a small staff to manage the volume of complaints, cases, actions, and matters that come in every 
year, particularly when many frequently require attorneys with specialized skills in a pmticular 
area. The specific instances in which the OGC seeks to hire outside counsel are as follows: (1) 
Conflict of interest. If there is a legal conflict of interest with the office being able to represent 
more than one party in the case (for instance, it was an employee complaint against an employee 
and UH and UH is the employer); (2) Specialized knowledge required. If there was a particular 
specialized field or area of knowledge that is not adequately covered by or represented on the 
current staff; or (3) Complex litigation. It is a lm'ge, complex litigation case that would require 
dedication of significant attorney and staff time away from other priority legal matters and 
occupy an inordinate amount of attorney and staff time to properly supervise and 
monitor. At least instances (1) and (2) applied to the selection of the Torkildson fir, 

When the current General Counsel joined the University system in the latter part of 2006, 
she established a more formal process to select and retain outside counsel. This process involves 
the steps listed below and is followed as a regular practice: 

1. Request for Qualifications. Annual RFQ (Request for Qualifications) conducted 
through both advertising and internal industry communication. Names, expressions 
of interest, statements of qualifications, and resumes received by the University 
Procurement Office are forwarded to OGC. One or more committees made up of 
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members of the OGC office review all of the submissions and determines whether the 
attorneys are qualified to perform legal services in the areas for which they applied 
(e.g., creates an "approved vendor" list). 

2. Need for outside counsel. OGC determines whether outside counsel is needed in a 
particular case. 

3. Screening committee. Three-member internal committee made up of staff 
attorneys, excluding the General Counsel, evaluates the listing of qualified attorneys in the 
relevant field or fields of law. The screening committee ranks the top 3 attorneys as to suitability 
for a particular case and submits them to the General Counsel for consideration. The screening 
committee frequently consults with clients regarding the type of attorney they seek to assist 
them, particularly if it is a specialized area of law. 

4. Selection. The General Counsel selects from the list submitted by the screening 
committee. Although GC has the prerogative to choose an attorney not ranked first 
by the screening committee, the General Counsel almost always selects the top 
ranked attorney, as recommended by screening committee. Additionally, if it is 
discovered after the selection that the first ranked attorney has a legal conflict and is 
unable to accept the matter from the University, the General Counsel may select 
another attorney from the recommended list submitted by the screening committee. 

5. Compensation. Rates and specific attorneys who staff any matter are negotiated 
by the General Counsel to obtain the optimum rates and results on behalf of the University. If no 
agreement can be reached, then the General Counsel may select the next ranked attorney and 
commence negotiations toward a contract. 

The current selection system was specifically created by the current General Counsel: (a) 
so that 
selection of outside counsel is handled in a professional, transparent, and fair manner and (b) to 
help ensure that the attorney selected was well qualified to handle the matter, bringing the 
experience, skills, and expertise necessary to best position the University for success and capable 
of delivering quality legal services in a timely manner. The selection system was followed in the 
selection of the Torkildson firm. 

Documents relating to this response are bates-stamped 3348 to 3383 and attached. 

12. A detailed accounting of the number of hours spent redacting documents in 
Binders 9 & 10, as pl'Ovided to this Committee, as well as an explanation as to the 
guidelines followed in making such redactions, including actions taken in compliance with 
the open records law; 

University Human Resources spent about an hour and a half redacting documents in 
Binders 9 & 10, for personal privacy reasons. 
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13. Copies of employment contracts, professional development leave agreements 
and tenure agreements between the University of Hawaii and Virginia Hinshaw; 

There are no employment contracts, professional development leave agreements or tenure 
agreements between the University of Hawaii and Virginia Hinshaw. 

A copy of the memorandum regarding professional development leave is bates-stamped 
3162 to 3165 and attached. 

14. COI)ies of employment contracts and tennre agreements between the 
University of Hawaii and Rose Tseng; 

A copy of the appointment agreement between the University of Hawaii and Rose Tseng 
is bates-stamped 3166 to 3172 and attached. 

15. Any and all contracts or docnments, records and communications related to 
the investigation of Greg McMackin or any other individual associated with the University 
of Hawaii at Manoa athletics program that resulted in the contracting of professional 
services to perform investigations, as discnssed at the September 24th informational 
briefing; 

The University is unaware of any investigation with regard to Greg McMackin 
specifically, especially of the type that Jim Donovan referred in his Senate testimony last week. 

Purchase orders issued by the Athletic Department regarding two investigations related to 
other individuals and conducted by Dennis Chong Kee from the Cades Schutte firm are bates 
stamped 3384 to 3386 and attached. The subject of the service covered by one of the two 
purchase orders is redacted at bates-stamped page 3386, to protect privacy of the individuals 
involved. 

16. Names of members of the Board of Regents consult group and citation to 
which statutory provision or Board Policy allows for the formation of; 

Board of Regents Chair Eric Martinson and Vice Chairs J ames Lee and Carl Carlson 
belong to the consult group. 

Haw. Rev. Stat. §92-2.5(a) provides that: "Two members of a board may discuss 
between themselves matters relating to official board business to enable them to perform their 
duties faithfully, as long as no commitment to vote is made or sought and the two members do 
not constitute a quorum of their board." The provision relates to discussion between board 
members. It permits any two board members to meet with the President as long no commitment 
to vote is made or sought. After the legislature authorized a second Vice Chair for the board in 
2011, Mr. Lee clarified with OIP Director Cheryl Kakazu that the Chair and two Vice Chairs 
could meet with the President to discuss and develop the Board of Regents meeting agenda, as 
long as no vote commitment is made or sought. 
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Haw. Rev. Stat. § 92-2.5(g) provides that: "Discussions between two or more members 
of a board and the head of a department to which the board is administratively assigned may be 
conducted in private without limitation; provided that the discussion is limited to matters 
specified in section 26-35." Haw. Rev. Stat. §26-35(a) provides: 

(a) Whenever any board or commission is established or placed 
within or transferred to a principal department for administrative 
purposes or subject to the administrative control or supervision of 
the head of the department, the following provisions shall apply 
except as otherwise specifically provided by this chapter: 

(1) The head of the department shall represent the board or 
commission in communications with the governor and with the 
legislature; unless the legislature or a legislative committee 
requests to communicate directly with the board or commission; 

(2) The financial requirements from state funds of the board or 
commission shall be submitted through the head of the department 
and included in the budget for the department; 

(3) All rules adopted by the board or commission shall be subject 
to the approval of the governor; 

(4) The employment, appointment, promotion, transfer, 
demotion, discharge, and job descriptions of all officers and 
employees of or under the jurisdiction of the board or commission 
shall be determined by the board or commission subject to the 
approval of the head of the department and to applicable personnel 
laws; 

(5) All purchases of supplies, equipment, or furniture by the 
board or commission shall be subject to the approval of the head of 
the department; 

(6) The head of the department shall have the power to allocate 
the space or spaces available to the department and which are to be 
occupied by the board or commission; 

(7) Any quasi-judicial functions of the board or commission shall 
not be subject to the approval, review, or control of the head of the 
depmtment; and 

(8) Except as set forth hereinabove, the head of the department 
shall not have the power to supervise or control the board or 
commission in the exercise of its functions, duties, and powers. 
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Based on Haw. Rev. Stat. §26-35(a). the President, Chair and Vice-chairs may discuss the 
following matters: Communications with the Governor (26-35(a)(I»; finance and budget items 
(26-35(a)(2»; employment, appointment, promotion, transfer, demotion, discharge, and job 
descriptions of all officers and employees of or under the jurisdiction of the board (26-35(a)( 4»; 
purchases (HRS 26-35(a)(5», and allocation of space (RRS 26-35(a)(6). They may not discuss 
judicial or quasi-judicial functions to be conducted by the board (RRS 26-35(a)(7). 

17. Who has the responsibility to oversee any legal consultant(s) hired by the 
University of Hawaii; 

The Office of the Vice President for Legal Affairs and University General Counsel (for 
the sake of brevity, hereinafter referred to as "OGC") has the primary responsibility of 
overseeing the work of attorneys retained to represent the University in various legal matters. 
The only exceptions are when it is determined that: (a) more direct and frequent interaction is 
required between the client administrators and the University's outside counsel (e.g., trial or 
hearing preparation, negotiations, urgent or emergency matters, etc.) ("Direct contact exception") 
or (b) the OGC's involvement should be eliminated or scaled back because of a potential or 
actual conflict of interest ("Conflict of Interest exception"). Other than these relatively rare 
exceptions, the OGC works closely with the University's Office of Procurement and Real 
Property Management (OPRPM) and the respective University fiscal offices and monitors the 
work of the University's outside counsel (e.g., often offering comments, suggestions, and input 
as to: (a) strategy and approach as to litigation and proposed transactions and (b) specific 
documents, agreements, and contracts). 

Except for the Direct contact exception and the Conflict of Interest exception, the OGC 
also reviews all of the legal service invoices submitted by the University's outside legal counsel 
to: (1) ensure the work was appropriately within the scope of the client's legal needs as 
specified in the legal services agreement and (2) the fees and costs assessed were reasonable and 
did not include any inappropriate charges (i.e., food). 

An example of the Direct contact exception is the handling of the legal matter relating to 
the permitting for and construction of the Thirty Meter Telescope ("TMT") within the Mauna 
Kea summit area that the University is leasing from the State Board of Land and Natural 
Resources (collectively the "TMT Work"). The outside counsel for the TMT Work works 
directly with the client administrators. Because the OVPLAGC is not closely involved with the 
TMT Work: (1) OGC reviews the legal service invoices for the TMT Work to confirm whether 
the fees and costs were reasonable and that they do not contain any inappropriate charges and (2) 
approval of the TMT Work invoices are also obtained from the client administrators to confirm 
that the TMT Work pelformed was appropriately authorized and within the scope of the client's 
legal needs. 

An example of the Conflict of Interest exception is the handling of the legal matters that 
have arisen in the aftermath of the Stevie Wonder matter. The University retained the law firm 
of Torkildson Katz Moore Hetherington & Harris ("Torkildson") to represent the University in 
these matters ("SW Matter"). Outside counsel was retained for this because the OGC was 
deemed to have a conflict of interest. Consequently, the OGC will not be involved with 

50174/0020/1508739.Vl 
8 



overseeing the SW Matter or reviewing any of the legal service invoices submitted by 
Torkildson. Under their legal services agreement to perform the work for the SW Matter, 
Torkildson will instead be repOlting directly to the University's President and Board of Regents, 
who will also be primarily responsible for reviewing any legal service invoices. 

The University has in the past permitted the University's outside legal counsel to retain 
sub-consultants to perform work that the University's outside legal counsel have deemed 
necessary to complete their work (e.g., to obtain advice regarding a particular legal issue or 
specialty, geographic based expertise, and survey work). 

Excluding matters falling within the Conflict of Interest exception, the OGC also reviews 
the sub-consultant invoices submitted by the University's outside counsel to verify that the work 
performed was within the approved scope, reasonable, and appropriate. For matters failing 
within the Conflict of interest exception, such as the Torkildson legal services agreement for the 
SW Matter, review of the sub-consultant invoices would be completed by someone other than 
theOGC. 

18. Who has the responsibility to evaluate the work of consultants that are hired 
by the University of Hawaii to ensure that the contracted for services are satisfactorily 
completed and in a timely manner? 

See answer to question #17. 
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Director of External Affairs and Cornmunity Relations for the University of Hawai'i at 
Manoa (UHM) Land Grant Mission Initiative 

The purpose of this position is to develop and execute multi-channel brand rnarketing 
and promotional prograrns that promote the growth of UHM and its brand recognition as 
a premier land grant institution. This position is responsible for targeting the University 
cornrnunity, community at large and higher education community to increase their 
awareness of the UHM brand, fulfilling its land grant missions, and increasing support 
for UHM. 

Duties and Responsibilities 

The Director serves as the authority and promoter of the UHM brand, ensuring 
consistent brand expression through all constituent consumer and cultural touch points, 
both external and internal with responsibility for, but not limited to: 

35% Marketing/Branding Plan Development and Execution 

• Design, plan, and implement a marketing plan for UHM that includes a rolling 
marketing and promotional calendar to inform communications, promotional 
initiatives, and engage the target supporters (existing and potential) with the 
brand based on 

o Marketing plan including rnarketing strategies, issues analysis, vision, 
budget, objectives and lifecycle recommendations for campus and unit 
brands and managing the development of campus prornotional materials; 

o Strategies and marketing designs and activities plan and activities 
designed to establish and maintain brand presence in the market; 

o Definition of product strategies and creation of road maps; 

o Creation of marketing plans geared toward specific target audiences; and 

o Application of state-of-the-art and emerging strategies, techniques, tactics, 
tools and collaterals that result in effective product positioning in the 
market. 

• Lead the creative development of brand themes that convey the brand point-of
view, and target audiences. 

• Ensure best practices in the development of marketing programs including the 
writing and sharing of strong creative briefs that will result in creative 
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communications that are on strategy, on brand, and on deadline within the 
master timeline for implementation. 

• Support and facilitate development and implementation of unit marketing plans. 

• Translate UHM unit objectives and strategies to develop 
brand portfolio objectives, strategies and plans to facilitate unit growth. 

• Develops marketing strategy, based on knowledge of established policy and 
procedures, nature of market, copyright requirements, and cost sharing factors. 

• Develops strategy based on continuous monitoring of competing institutions and 
brand performance of brands using internal and external data resources to 
identify issues and opportunities to drive both brand development volume 
performance. 

• Collaborates with business analysis and financial team specialists to measure 
and analyze marketing impact and return-on-investment of marketing 
expenditures. 

• Develop business strategies and achieve performance targets. 

20% Support, Coordinate and Integrate Campus Unit Marketing Development and 
Initiatives with UHM Communication and Advance Programs and Initiatives 

• Collaborate in designing" planning and external and internal communications 
strategies and activities for the campus in concert with the systern offices. 
Develops presentations for internal and external meetings. 

• Develop and deliver insightful presentations and strategies to the business unit 
and executive committee where appropriate. 

• Ensure the integration of the business unit marketing function within that of the 
greater group, and ensure that the business unit optimizes its use of shared and 
support services. 

• Collaborates with the UHM Advancement Team in developing and evaluating all 
media plans and initiatives, both on national and regional/local levels. 
Collaborates in the developrnent of all national and local consumer promotion 
programming in the identification and developrnent of all event 
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marketing programming, including all sponsored events, charitable donations, 
and trade related functions, etc. 
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o Collaborates with the in-house designer to produce materials of visual 
impact and within brand guidelines. Develops new ideas for reaching end 

. user markets using the latest in electronic technologies. 

o Liaison with media and publishers as required. 

o Collaborates in the design, creation and implementation of marketing 
communications. 

o Liaise with event coordinators to maximize visibility at conferences, 
including compiling a list of products and literature to display/demo, and 
producing delegate inserts, etc. 

o Use email, AdWords and other electronic marketing techniques to inform 
customers of programs, and initiatives to promote brand and image of the 
UHM. 

• Collaborates and coordinates with system offices on designing and implementing 
prospecting and campus contact systems. 

• Plan, organize and coordinate the execution of communication initiatives with 
vendors and consultants. 

• Write copy for marketing and branding initiatives, reflecting key messages, 
features and benefits. 

• Design, develop, and when appropriate provide employee training/development, 
problem resolution and work assignment delegation and offers coaching for UHM 
executives, staff and units relating to meetings, presentations, etc. 

15% Marketing and branding program administration and coordination 

• Plan, develop, and administer the UHM marketing/branding operations budget. 

• Manages marketing and branding budgets by ensuring that funds allocated and 
spent in an efficient and effective manner within budgetary parameters. 

• Responsible for maintaining these budgets throughout the year, balancing 
expenditures against volume and profitability expectations. 

• Negotiates with media agents to secure agreements for translation of materials 
into other media. 

• Develop promotional materials including marketing collateral and print copies. 
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• Assist units to meet its objectives, live the values and culture and to practice 
UHM policies. 

• Collaborate with UH attorneys in strategic planning for presentations, e.g., media 
events, promotional activities, etc. 

15% Oversite of Marketing Research to help determine target audience, 
demographic and psychographic profile of audience 

• Creation of a data driven decision matrix based on research to determine brand and 
communications weaknesses and areas to be modified; 

• Conduct competitive strategic analysis, constituent segmentation, and 
constituent insight development; 

• Coordinate with research unit or outside contractor to determine demographic 
and psychographic profiles of our target audiences 

• Coordinate focus group & survey research on our target audiences 

• Ensures appropriate qualitative and quantitative research is conducted to ensure 
overall brand success 

• Perform market research and competitor analysis to assess competitiveness of 
UHM and strategies to promote UHM's programs, branding, and image to 
measure success of recent campaigns 

10% Develop and administer marketing program 

• Develop and maintain a marketing data base that includes professional sector 
news, client and prospect information, mailing list applications, access 
to financial reports, etc. 

• Develops and implements short and long term marketing objectives, strategies 
and tactics to deliver against agreed upon brand, business and financial goals. 

• Works with the constituents and program managers to develop brand strategy, 
consumer segmentation, targeting and positioning of brand and in the 
development of the brand architecture. 

• Ensure that best project management practices are employed to deliver all 
marketing communications within strategy, budget, and deadline. 
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• Collaborates in the design, development and implementation of the UHM website 
and coordinates with unit websites to insure consistent brand. 

• Liaise with the University General Counsel to ensure compliance with applicable 
statutes and requirements relating to agreements, contracts, logos, trademarks, 
etc. 

5% Performs other duties as may be assigned 

Qualification Requirements 
Minimum Experience, Education and Knowledge and Skills 

• Education: Bachelor's degree in a marketing, social science or other related 
degree. 

• Experience:Seven (7) years of progressively professional work experience that 
included two (2) years in direct brand marketing and promotions for a vertical 
multi-channel organization, using broad marketing mix (Advertising, PR, Events, 
Promotions, etc.) or equivalent combination of training and experience. 

• Knowledge and Skills 

090312 

• Demonstrated knowledge and skills 

o Application of creative thinking in the design, planning and execution of a 
branding plan clear communications skills are essential - both written and 
verbal. 

o Demonstrated leadership that demonstrated a highly skilled organization 
with attention to detail requiring the exercise of initiative, seasoned 
judgment and the ability to work in a complex organization with multiple 
levels. 

o Ability to collaborate with a variety of professional and technical personnel. 

o Excellent sense of prioritization and time management. 

o Professional demeanor in an environment of multiple goals and objective 
with short tum-around. 

o Strategic orientation. 
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o Knowledge and skill in strategy development, market analysis, project 
management, new product development as well as promotions. 

o Ability to think strategically by identifying and analyzing consumer and 
market insights and translating these into effective strategies. 

o Well-developed communication skills (orally and in writing). 

o Budget and project management. 

o Analytical skills, extensive experience with data delivery systems. 

o Experience working with senior leadership on complex problems. 

Desirable Qualifications 

Education: 

• Master's in Business Administration 

• Professional certification and/or completed professional post-baccalaureate 
program in marketing 

Experience: 

• Marketing and branding at university or college level. 

Knowledge and Skills 

• Knowledge of the University of Hawai'i and its programs 
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UNIVERSITY 
of HAWAI'!" 

MANOA 

MEMORANDUM AND AGREEMENT 

August 11,2012 

TO: 

FROM: 

SUBJECT: 

James DOllovan( 
Athletics Direct 

Tom Apple {<.: a A. ~ JJJ 
Chancellor V "\v'~ ~ I/"""j/ '7 

Return Ii'om Leave With Pay 

University-3159 
OFFICE OF THE CHANCELLOR 

1, I want to thank you for your undcrstanding and cooperation during these recent events. It has been a ,Ufficult time 
for nil orus and in partic\dal' for you and your family. During this pel'iod, you have conduetcd yoursclfwith great honor 
and as a gentleman for whom 1 have developed an even higher regard and respect. 

2. Subject to the approval ofthe President, effective with the date ofthis ll1emorandum, I am returning you fro111 
leave with pay to full active service. Coincident with yom retul'll to full active scrvice, as we discussed and with yom 
agreement, I am I'eassigning you to the Office of the Chancellor, University ofHawai'i at Manoa as provided for in Board 
ofRcgents Policy Chapter 9-12, Executive and Manngerial Personnel Policies, Part II Recruitment and ApPointment of' 
Executive and Managerial Personnel, Section C2 Reappointment, Reassignments nnel Non-renewal of Appointments. 

3. In conjullction with yoUI' reassignment, you will continue to receivc your cUl'rent reduced base compensation. 
Your reduced base compcnsation rate ol'pay will continue through the end of your CUlTent appointll1cllt, which ends 
March 23, 2013, but you will not be receiving any bonuses thaI may have been payable under your contract. The 
University of Hawaii will pay your attorney David Simons $30,000 in paymcnt of' attol'llcys' Iccs incUl'rcd in cOllnection 
with the investigation and related matters (with a 1099 form issucd to MI'. Simons). 

4. 1 will be submiUing prim' to the expiration oryoul' cUlTcnt appointment lIl11emoranduln to the Prcsident requesting 
your appointment to a managerial position that wc discussed that will reporlto me with responsibility for .all1ong other 
activities enhancing the University's missions, including its land grant miSSion, marketing and branding, promotion, 
community communications and outreach for UHM, and otherwise promoting the UHM. I will recommend a three (3) 
yeal' appoit)tment beginning effective March 24, 2013 to this new managerial position, at a salary 01'$211,200 
(temporarily reduced to $200,640) that shall be subject to any othcr executive/managerial adjustmeJ1ls as appropriate. All 
applicable policies and procedures ofthe University will apply with the exception that the University may terminate you 
only for cause during the three (3) year appointment. My recommendation shall be submitted in accordance with 
applicable policies and procedures. 

5. In exchange for the above, yOlI agrce to and do fully and completcly I'elcase and hold harmless the University of 
Hawai'i and all past 01' presentregcnts, officcrs, agents, attol'lleys, predecessors, Sllccessors, parents, subsidiaries, 
divisions and any affiliated entities of the University ofHawai'i, including all cmnpuses in the University of Hawai'i 
system, from any and all past und present claims 01' callses of action of any kind that you have 01' may have related to yOlll' 
cmployment with the University, including any and all claims relating in any way to the Stevie Wonder concert, your 
leave, and the investigation of that mattcr. You agree that you have not tiled and will not file any form ot' chargc, claim 01' 

complaint against the University involving any matter occurring on 01' prior to the effectivc date ot'tilis memorandum, 01' 
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. involving the alleged continuing effects or actions or practices which arose prior to the effective date 0fU.\1t.,/s1IYll9l6'/ldulIl. 
In the event that the appointment set forth in paragraph 4 is not made, the release in this paragraph will not be effective. 

6. The tel'l11S and provisions of this Agreement shall not be construed as a precedent for any fUll1re claims or matters 
by any persall. 

I look forward to working with YOll to help Otll' University ofHawai'i at Manon (UHM) become an even greaterinstilution. 
Togethel' I believe we call make it Iwppen. 

Agreed and Approved: 

Date 

Agreed and Approved: '/ ('// / 

}:;{ tLe ie( I{ WtlJ/ ~Z-
M.R.C. Greenwood Dnte 
President 

C: Chair of the Board of Regents EriC Martinson 
Executive AdmillistratOl' and Secretary of the Board Keith Amemiya 
Vice President for Student Affairs and University/Community Relations Rockne Freitas 
UHM Humall Resource Director Tammy Kuniyoshi 
System Director of Human Resources Debra Ishii 
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M.RoC. Greenwood, Ph.D. 

CONFIDENIIAL 
12 , .... l'~ 

~. ,.. . .... 
MEMORANDUM 

TO: Eric Martlnson 
Chair, Board of Regents . I 

FROM: 

SUBJECT: 

M.R.C. Greenwood 
President 

fA f-L ~ J1 vi til c./\ 

Professional Improvement Leave and Emerita Title for 
Chancellor Virginia Hinshaw 

SPECIFIC ACTION REQUESTED: 

January 11, 2012 

It is requested that, in conjunction with Chancellor Virginia Hinshaw's retum to the faculty, the 
Board of Regents grant Dr. Hinshaw a period of professional improvement leave not to exceed 
ten months as an exception to Board policy. The professional leave will be at her current 
executive salary of $344,880 (with 5% reduction; Chancellor Hinshaw's pre-reduction salary Is 
$363,024), subject to any generally applicable executive salary adjustments, and will be subject 
to the retum service obligation which, as provided in the bargaining unit 7 agreement, Is service 
equivalent to the period of leave. 

It Is also requested that the Board of Regents confer the title Chancellor Emerita to Dr. Hinshaw 
upon her retum to faculty as an exception to Board policies. 

RECOMMENDED EFFECTIVE DATE: 

July 1, 2012 

ADDITIONAL COST: 

No additional cost, as salary is covered by current budgeted funds. Additional cost will be 
incurred for the new Chancellor. 

PURPOSE: 

Providing the requested professional improvement leave will allow Chancellor Hinshaw to 
prepare for her retum to the faculty and the awarding of the title Chancellor Emerita will serve to 
provide recognition for her distinguished service as the Chancellor of the University of Hawai'i at 
Manoa. 

President 

2444 Dote Strae~ Bachman Hall 
Honolulu. HawaiI98822 

Telep!lone: (808) 956-8207 
F"" (808) 956-5288 

Email: mrcgreenwood@hawsU.edu 
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It was with respect and gratitude that I have accepted Chancellor Hinshaw'S decision to return 
to the faculty. In her message to the campus, as follows, Chancellor Hinshaw has captured why 
it has been my honor to have worked with her and why approval of the requested exceptions to 
Board of Regent Policies is merited. 

"Aloha! I am now entering the fifth year of my commitment to serve as chancellor and I 
remain tremendously excited about UH Manoa - truly a jewel created over the last 
century by the people of Hawsi'!. As I look to the future, I also believe this Is an 
opportune time for me to announce my decision to transition out of my role as chancellor 
during July 2012, to allow sufficient time to complete a search for a new chancellor. 

My favorite Native Hawaiian saying Is "By working together, we make progress .• As I 
review the last four years In my heart and mind, I feel deeply satisfied with the progress 
we have made by working together. After arriving in 2007, I quickly learned that our 
campus cherished Manoa's "multlculturel global experience in a Hawaiian place of 
leamlng~ termed the Manoa Experience. Considering that visIon and the campus 
strategic plan, I developed three goals for UH Milnoa - to serve as: a destination of 
choIce for great faculty, staff, students, the citizens of Hawal'i and beyond; a global 
leading research university solvIng society's problems; and a respectful, Inclusive 
community that welcomes and nurtures diversity - that represents HawaJ'i. After viewing 
our facilities, I also stated that "UH Manoa is a jewel in many ways, particularly 
Intellectually, but badly tamished physically" - a challenge to accomplishing our goals. 

Since that time, I have enjoyed the Milnoa Experience each and every day - working 
with and leaming from our diverse community full of the aloha spirit - and that has 
created exciting progress in areas critical for the future of UH Milnoa and Hawari. Much 
of our progress is based on partnering, both at the campus level and with the broader 
community, and communicating the value UH Manoa provides to Hawai'i and the world. 

During this time, we have celebreted many special accomplishments which I call "Milnoa 
Moments.' UH Manoa has eamed full WASC accreditation for the maximum term often 
years - a clear indication of our advances in ensuring student success, ranging from 
enhanced adviSing with four-year graduation plans to availability of required courses. We 
now welcome a growing student population and house almost 4,000 stUdents in 
trensformed resldance halls, now described as "awesome. " We offer Increased financial 
aid to ensure access for Hawa;'J's students and also provide a smoother transition for 
transfer students from UH Community Colleges to continue their education. Our 
Hawaiinuiakea School of Hawaiian Knowledge is rapidly securing Manoa's global 
leadership as an indigenous serving Institution and recently received a $2M endowment 
for the dean's position. Our campus community is highly active In partnering with 
community groups to enhance our citizens' lives - such as, providing medical care for 
the underserved, encouraging our keikl to see college as their future and sharing 
expertise in solving Hawai'J's challenges, ranging from dealing with climate change to 
building financial security. . 
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'PoIishlng the Manoe jewel" Is definitely welf underway - major renovations I new 
buildings I repairs supported through Increased state and privata support are evident, 
such as opening the Center for Microbial Oceanography: Research and EducatiOn, 
building gathering spaces, updating classrooms, replacing old, energy consuming 
equipment and the list goes on - all with an eye to providing a great leaming 
environment - and also demonstrating sustainable practices and promoting community. 

Our innovative research enterprise continues to be an Intemationallaader and is close to 
generating $500M per year with increasing partnerships across our campus, UH 
institutions, local businesses and govemment agencies - joined together in creating 
careers for our graduates. Our new cluster hiring initiative In Sustainability and Native 
Hawaiian opportunities will bring expertise to strengthen our progress in those campus 
priorities. Private donors have generously stepped forward with over $130M over the last 
four years to support our miSSion, because they share our excitement. Our alumni and 
friends now receive frequent communications about the accomplishments of their 
university and Increasingly join us at gatherings, from Homecoming and campus open 
houses, to alumnI events around the worid - sharing their respect and love for this 
university - and wearing their Manoa pins with pride. 

In essence, our progress is reflected in the title of our updated campus stretegic plan 
"Achieving Our Destiny" - achieving is truly what UH Manoa is doing. Making such 
progress during a global recession is particularly impressive. There are also many 
advances In process, such as ensuring the success of the great new faculty we just 
welcomed, opening our new Cancer Center and Campus Center Extension, installing 
solar photovoltalc panels on buildings, Initiating a new comprehensive campaign and 
much more. During this coming year, I will devote my energy and passion to working 
with you on the campus priorities of retention and graduation, Native Hawaiian 
advancement and graduate education qualify. 

UH Manoa is truly an Impressive university- "like no place else on earthU- with many 
accomplishments yet to come. I am confident that UH Manoa Is moving forward in a very 
positive direction, but there is also much yet to do. So I em strongly dedicated to a 
smooth transition for the campus as the next chancellor is salected. I know that 
Individual will feel as I do - blessed to serve this university and be part of the Manoa 
ohana. My heart is smiling as I envision the future for UH Manoa and Hawai'/- mahalo 
nul loa!" 

Chancellor Hinshaw has accomplished much and I am Indebted to her for her service to the 
University and to the people of the State of Hawal'l, in particular the students who attended the 
University of Hawai'l at Manoa. 

The Board Is being requested to approve an exception to Its policy requiring six years of service 
before becoming eligible for professional improvement leave. As Indicated above, Chancellor 
Hinshaw has performed exceptionally well during her tenure. As such, an exception to the 
minimum service requirement Is appropriate. 
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It Is also requested that the Board grant an exception to Its policy requiring that candidates for 
emeritus/emerita recognition be retired from University service. It is intended that the tlUe be 
confirmed upon Dr. Hinshaw's retum to faculty In recognition of her dedicated and honorable 
service as chancellor. 

At the time of her appointment as Chancellor, she was awarded tenure as a faculty member in 
the John A. Bums School of Medicine. Following completion of her professional improvement 
leave, in consideration of her outstanding academic and research record and in the context of 
compensation paid other School of Medicine faculty members, Dr. Hinshaw will assume the 
duties of her 11-month tenured faculty position at an annual salary of $292,188. 

ACTION RECOMMENDED: 

It is requested that, In conjunction with Chancellor Virginia Hinshaw's retum to the faculty, the 
Board of Regents grant Dr. Hinshaw a period of professionallmprovernent leave not to exceed 
ten months as an exception to Board policy. The profeSSional leave will be at her current 
executive salary of $344,880 (with 5% reduction; Chancellor Hinshaw's pre-redUction salary Is 
$363,024), subject to any generally applicable executive salary adjustments, and will be subject 
to the return service obligation which, as provided in the bargaining unit 7 agreement, is service 
equivalent to the period of leave. 

It is also requested that the Board of Regents confer the tiDe Chancellor Emerita to Dr. Hinshaw 
upon her return to faculty as an exception to Board policies. 

cc: Executive Administrator and Secretary of the Board Keith Amemiya 



APPOINTMENT AGREEMENT 
(Dr. Rose Tseng) 
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THIS AGREEMENT made and entered by and between the University of Hawai'i, 

hereinafter sometimes referred to as the "University," and Dr. Rose Tseng. 

WITNESSETH: 

WHEREAS, the University requires the services of Dr. Rose Tseng to serve in the 

capacity of Senior Vice President of the University of Hawai'i and Chancellor of the 

University of Hawai'i at Hila; and 

WHEREAS, Dr. Rose Tseng is willing to serve in the capacity of Senior Vice 

President of the University of Hawai'i and Chancellor of the University of Hawai'i at Hila but 

is unable to resign from her position at the West Valley-Mission Community College District 

at this time without forfeiting significant retirement benefits; and 

WHEREAS, under the laws of the State of Hawai'j employees of another 

I 
government may be temporarily assigned to work for an agency of the State of Hawai'i 

without being considered an employee of the State of Hawai'i; and 

WHEREAS, the West Valley-Mission Community College District is agreeable to the 

assignment of Dr. Tseng to the University of Hawai'i. 

NOW, THEREFORE, in consideration of the mutual promises and agreements 

contained herein, the University and Dr. Rose Tseng agree as follows: 

1. TERM: Dr. Tseng's appOintment shall commence on August 1, 1998 and shall 

continue for five (5) years. 
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2. DUTIES: Dr. Tseng, under the direction and control of the President of the 

University of Hawai'i, shall perform the duties and responsibilities of a senior level 

executive of the University of Hawai'i and the chief executive officer of the University of 

Hawai'i at Hilo which duties shall include, but not be limited to, administering the institution, 

implementing the policies, rules, and directives adopted by the Board of Regents and the 

University, and discharging all duties and responsibilities as may be required by Hawai'i 

law in accordance with the Board of Regents' Bylaws and Policies, Executive Policies, and 

I 
Administrative Procedures of the University of Hawai'i. 

3. SALARY: Dr. Tseng shall be compensated in accordance with the 

Intergovernmental Assignment Agreement to be executed between Ihe University of 

Hawai'i and West Valley-Mission Community College District. 

4. BENEFITS: Dr. Tseng shall continue to accrue the normal benefits accorded to 

employees of the West Valley-Mission Community College District from the West Valley 

Mission Community College District and the State of California. Except as provided herein, 

the University of Hawai'i, and the State of Hawai'i shall have no obligation to provide Dr. 

Tseng retirement benefits, medical, dental or vision insurance coverage, or any other 

employment benefit. 

The University shall gr;olflt Dr. Tseng the same holidays granted to other University 

of Hawai'i Executive/Managerial employees, as well as twenty one (21) vacation leave 

days and twenty one (21) sick leave days per year which shall accrue at the rate of one 

and three fourths (1 3/4) days per month of service. It is understood that sick leave is being 

accorded to Dr. Tseng on an informal basis and that they are not accruable for retirement 

-2-
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or other purposes. At the expiration or termination of this Agreement, the University shall 

have no obligation to pay Dr. Tseng for any unused sick leave days accrued under this 

Agreement, nor shall any such days be credited to Dr. Tseng if she should become an 

employee of the University of Hawai'i. Dr. Tseng shall be allowed to accrue vacation leave 

in accordance with University policies and procedures. At the expiration or termination of 

this Agreement, the University shall pay Dr. Tseng for accrued vacation leave. During the 

term of this Agreement, Dr. Tseng shall not be entitled to professional improvement leave. 

The University shall provide Dr. Tseng with workers' compensation and temporary 

disability benefits coverage during the term of this Agreement. In the event that Dr. Tseng 

receives any wage replacement under workers' compensation or temporary disability 

benefits, she may utilize any sick or vacation leave accrued under this article to 

supplement her income. In such event, the University shall continue to reimburse the West 

Valley-Mission Community College District for Dr. Tseng's salary and salary related 

benefits, reduced only by the cost of workers' compensation or temporary disability benefits 

received by Dr. Tseng. Upon exhausting her accumulated sick or vacation leave, the 

University shall suspend reimbursements to the West Valley-Mission Community College 

District and shall be nable to Dr. Tseng only for workers' compensation or temporary 

disability benefits to which she is entitled under the laws of the State of Hawai'i. It is 

understood and agreed that any additional income to Dr. Tseng under these circumstances 

shall be arranged for between Dr. Tseng and the West Valley-Mission Community College 

District without expense to the University of Hawai'i or the State of Hawai'i. 

It is further understood and agreed that Dr. Tseng shall be allowed to utilize any sick 

-3-
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or vacation leave accrued pursuant to this article for family leave in accordance with the 

pOlicies and procedures of the University of Hawai'i. 

5. UNIVERSITY RESIDENCE: The University will provide an official residence in 

which Dr. Tseng shall be required to reside as a condition of employment and as a matter 

of convenience to the University. The residence will be used for official functions of the 

University of Hawai'i. The University shall cover the cost of rent for the official residence, 

all other costs shall be the responsibility of Dr. Tseng. In the event of expiration or 

termination of this Agreement, Dr. Tseng shall be allowed to reside at the residence for an 

additional forty-five (45) days under the terms contained herein. 

6. RELOCATION EXPENSES: The University shall reimburse Dr. Tseng for 

reasonable relocation costs for her move to Hawai'i. 

7. AGENT OF THE UNIVERSITY OF HAWAI'I: By virtue of her appointment as 

Senior Vice President, University of Hawai'i and Chancellor, University of Hawai'i at Hila, 

Dr. Tseng will be an agent of the University of Hawai'i and her actions, if within the course 

and scope of her appointment, shall be considered the acts of the University of Hawai'i. In 

the event of a suit or claim against her for such actions, Dr. Tseng will be afforded the legal 

representation which would be accorded a compensated University Executive/Managerial 

employee. 

8. UNIVERSITY POLICIES AND PROCEDURES: While on assignment at the 

University of Hawai'i, Dr. Tseng shall be subject to all applicable University policies and 

procedures, except as they may be modified herein. 

9. TERMINATION: The University shall have the right to terminate this Agreement 

-4-
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at any time during its term for convenience and without cause by providing written notice 

to Dr. Tseng. In such event, the University shall continue the agreed upon reimbursements 

to the West Valley-Mission Community College District for Dr. Tseng's salary and salary 

related benefits for the remaining term of this Agreement unless other terms are agreed 

upon between the parties. In the event that the University is legally prohibited from 

continuing the Intergovernmental Assignment Agreement with West Valley-Mission 

Community College District, payments previously made to West Valley shall be paid to Dr. 

Tseng, unless other terms are agreed upon between the parties. The University shall have 

the right to terminate this Agreement with no further liability to Dr. Tseng or the West 

Valley-Mission Community College District in the event that Dr. Tseng is removed from her 

position for cause, materially breaches this Agreement, or is unable to return to service for 

whatever reason after a period of six (6) months absence. 

10. SUBJECT TO APPROPRIATIONS: The terms and conditions of this 

Agreement are subject to legislative appropriations and the parties acknowledge that future 

legislative action may require the modification or termination of this Agreement. 

11. WAIVER OF BREACH: The waiver of the breach of any provision in this 

Agreement by either party shall not operate or be construed as a waiver of any subsequent 

breach. 

12. MODIFICATION: This Agreement may not be modified or extended except by 

written agreement of the parties. 

13. ENTIRE AGREEMENT: This Agreement contains the entire agreement 

between the parties with regard to the matters set forth herein. All of the terms herein 
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agreed upon between the undersigned parties supersedes and cancels each and every 

other conflicting agreement or promise between them. 

14. EFFECTIVENESS: This Agreement shall be effective immediately following 

execution by each of the undersigned parties. 

IN WITNESS WHEREOF, the University of Hawai'i and Dr. Rose Tseng have 

executed this Agreement on the dates indicated below. 

I J l." . - " G . 
~ ,%"" R~ \f' irt <>'1J\.v,~ 

Kimneth P. MOltimer 
President, University of Hawai'i and 
Chancellor, University of Hawai'i at Manoa 

APPROVED by the Board of Regents of 
the University of Hawaj'j on April 17, 1998 

J".l? ~ .:7-6" /,9,/ f' 
I Dale 
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THIS AMENDMENT OF APPOINTMENT AGREEMENT is made and entered by 
and between the University of Hawai'i, hereinafter referred to as the "University," and Dr. 
Rose Tseng. 

WITNESSETH: 

WHEREAS, the University and Dr. Rose Tseng entered into that certain 
Appointment Agreement, a copy of which is attached hereto; and 

WHEREAS, the University and Dr. Rose Tseng now desire to amend that certain 
Appointment Agreement; 

NOW, THEREFORE, in consideration of the mutual promises and agreements 
contained herein, the University and Dr. Rose Tseng agree as follows: 

The Appointment Agreement shall be amended by adding a new article to read as 
follows: 

"15. NOTICE OF EXTENSION: On or before August 1,2002, the University shall 
provide written notification to Dr. Rose Tseng whether her appointment as Senior Vice 
President of the University of Hawai'i and Chancellor of the University of Hawai'i at Hilo 
will be recommended for extension beyond July 31, 2003. It is understood that under 
current University policy any such extension is subject to approval by the Board of 
Regents. Nothing in this article shall be construed to limit the right of the University to 
terminate the Appointment Agreement pursuant to Article 9 of said Agreement." 

IN WITNESS WHEREOF, the University and Dr. Rose Tseng have executed this 
Amendment of Appointment Agreement on the date(s) indicated below. 

~?b~ 
KI1ii6thP:MOrtimer 
President, University of Hawai'i and 
Chancellor, University of Hawai'i at Manoa 

Tdr--&; ~/ 
Date 

Date 
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RE: Approval of the Formation of an Operational and Financial Controls Improvement Advisory 
Task Group 

I'm requesting the Board of Regents' ("BOR") approval of the formation of an Operational and 
Financial Controls Improvement Advisory Task Group. 

The reasons, include, but are not limited to, the following: 

• The Stevie Wonder Concert investigative report shows a failure of management in the 
UH-Manoa Athletics Department and additional issues with respect to financial controls 
at several levels. 

• The BOR expects and supports the public's demand for accountability. 

• In the aftermath of the concert issue, the University needs to evaluate its procedures, 
controls, and oversight practices. 

The University administration is tasked with reporting back to the BOR with specific 
improvement plans. Certain problematic policies and practices have already been identified and 
actions are being taken to strengthen the system. 

The BOR will oversee these improvements. 

To facilitate the BOR's oversight, the Chair requests the BOR's approval to form the Advisory 
Task Group to guide the scope of the evaluation, monitor activities and progress related to the 
evaluation, and review the merits and efficacy of the proposed plans for improvement. In tum, 
the Advisory Task Group will report to the BOR's Committee on University Audits. 

The proposed members of the Advisory Task Group are: 

• James H. Q. Lee, Vice Chair, Board of Regents and Chair, Committee on University 

Audits 

• Barry Mizuno, Regent and Vice Chair, Committee on University Audits 

• Saedene Ota, Regent and Member, Committee on University Audits 

• Jan N. Sullivan, Regent and Member, Committee on University Audits 

• Terri Fujii, Managing Partner, Hawaii Practice of Ernst & Young LLP 
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• Cory Kubota, Assurance Principal, Accuity LLP 

• Patrick Oki, Managing Partner, PKF Pacific Hawaii LLP 

• Lawrence D. Rodriguez, Business Consultant 

The University's Internal Auditor will serve as the liaison to the Advisory Task Group, and 
KMH LLP will be engaged to perform the evaluation. 

The Advisory Task Group is requested to complete its evaluation and report on or before the 
BOR's October 18, 2012 meeting. 
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External Participants for the Operational and Financial Controls 
Improvement Advisory Task Group 

Terri Fujii, Managing Partner, Hawaii Practice of Ernst & Young LLP 

Terri T. Fujii is the Office Managing Partner of the Honolulu office of Ernst & Young 
LLP. In addition to overseeing the operations of the Honolulu office, Fujii is also an assurance 
partner leading the healthcare and not-for-profit practice in the Honolulu office. In her 25 years 
with Ernst & Young LLP, Fujii led audit engagements in a range of industries including 
healthcare, not-for-profits, higher education, airlines, retail, hospitality, real estate, insurance 
and state government. 

Fujii earned a Bachelor in Business Administration degree and a Masters in Accounting 
degree from the University of Hawai'i at Manoa. 

In 2007, Fujii was inducted into the University of Hawai'i Shidler College of Business 
Hall of Honor, and she was a finalist in Pacific Business News' Women Who Mean Business 
recognition program. 

Cory Kubota, Assurance Principal, Accuity LLP 

Cory Kubota is the Principal for the external audit of the University of Hawai'i System 
for Accuity LLP. 

He spent the past 15 years with Accuity, with expertise in Real estate, hospitality, 
agriculture, insurance, healthcare, secondary and post-secondary education, state and local 
government, and non-profit organizations. 

He is a licensed Certified Public Accountant in Hawai'i and the territory of Guam, and is 
also a Certified Fraud Examiner and holds a Certified in Financial Forensics credential. He 
received his BBA in Accounting and Finance, at the University of Michigan at Ann Arbor. 
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Patrick Oki, Managing Partner, PKF Pacific Hawai'i LLP 

Patrick Oki is the managing partner of PKF Pacific Hawai'i. Patrick Oki has more than 
17 years of experience servicing public and private companies as well as government 
agencies in the Hawai'i market. Prior to founding PKF, Patrick was an audit and advisory 
partner at Grant Thornton for nearly five years. He joined Grant Thornton after serving the 
majority of his career in audit and advisory services with the Honolulu office of 
PricewaterhouseCoopers and was the practice leader for their local advisory group. 

Oki earned his Bachelor of Business Administration in Accounting at the University of 
Hawai'i at Manoa. He is a Certified Fraud Examiner and holds a Certified in Financial 
Forensics credential. He is also a licensed Certified Public Accountant in the State of Hawai'i 

and the territory of Guam. 

Lawrence D. Rodriguez, Business Consultant 

Lawrence "Larry" Rodriguez is the former Managing Partner of the Hawai'i practice of 
Ernst & Young LLP. He was responsible for all aspects of the Firm's operations in Hawai'i. He 

graduated from California State University, Los Angeles in 1967 with a Bachelor of Science 
Degree in Business Administration. He joined Arthur Young & Company (which would 
eventually merge with Ernst & Whinney to form Ernst & Young) in 1967. After more than 40 
years, Larry retired from Ernst & Young on June 30, 2007. 

In July 2007, Rodriguez formed Lawrence D. Rodriguez, LLC, a business consulting 
company, which helps organizations in Hawai'i with financial, organizational and other 
business matters. In January 2010, he was engaged by the Audit Committee of the Board of 

Central Pacific Financial Corp. to assist in various matters related to its primary subsidiary, 
Central Pacific Bank. His consulting contract was later amended to include full-time 
participation as an acting Chief Financial Officer. In August 2010, Larry becarne the full time 

Executive Vice President and Chief Financial Officer of Central Pacific Financial Corp.lCentral 
Pacific Bank and held that position until he retired in November 2011. 

In 2009 he was presented with the Lifetime Achievement Award from Pacific Business 

News. He is a licensed Certified Public Accountant in Hawai'i, California, and Guam, and is 
also a Certified Fraud Examiner. 
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Charter of the Operational and Financial Controls Improvement 

Purpose 

Advisory Task Group 
of the Board of Regents of the 

University of Hawai'i 

The purpose and primary fhnction of the Operational and Financial Controls Improvement 
Advisory Task Group (Advisory Task Group) is to oversee, provide input, monitor activities, and 
guide the scope of an evaluation and improvement initiative specific to the significant 
operational and financial processes and related internal controls of the University of Hawai'i 
(University). The improvement initiative may also include comparing higher education "best 
practices" to those currently in place at the University in addition to determining if the 
University's current policies require clarification and revision with respect to the assignment of 
responsibility, delegation of authority, and accountability for duties performed by University 
personnel. The Advisory Task Group was established by the Board of Regents at their 
September 5, 2012 meeting. 

Authority 

The Advisory Task Group is established by the Board of Regents of the University and will 
report to the Board of Regents' Committee on University Audits. The Advisory Task Group 
shall have the authority to conduct reviews, studies or investigations into any matter within its 
scope of responsibilities, and shall recommend to the Committee on University Audits the 
retention of professional service providers to assist in the conduct of such reviews. The 
Advisory Task Group shall have the authority to seek information it requires with full, free and 
unrestricted and timely access to members of management, the Board of Regents, external 
consultants and advisors, all University functions, books, records, information systems, data, 
personnel, and property as necessary to carry out its duties. 

The Board of Regents' Committee on University Audits will determine when the services of the 
Advisory Task Group are complete. 

Membership 

The Advisory Task Group sha1l be comprised of members of the Board of Regents and 
professionals from the Hawaii business community with extensive knowledge and experience in 
providing advisory, business consulting and assurance services. The initial members are as 
follows: 

• James H. Q. Lee, Vice Chair, Board of Regents and Chair, Committee on University 
Audits 

• Barry Mizuno, Regent and Vice Chair, Committee on University Audits 
• Saedene Ota, Regent and Member, Committee on University Audits 

IIPage 
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Charter of the Operational and Financial Controls Improvement 
Advisory Task Group 

of the Board of Regents of the 
University of Hawai'i 

• Jan N. Sullivan, Regent and Member, Committee on University Audits 
• Benjamin Kudo, Regent 
• Lawrence D. Rodriguez, Business Consultant 
• Terri Fujii, Managing Partner, Honolulu Office of Ernst & Young LLP 
• Patrick Oki, Managing Partner, PKF Pacific Hawaii LLP 
• Cory Kubota, Assurance Principal, Accuity LLP 

The Chair of the Committee on University Audits may change the membership composition 
when deemed necessary. The University's Internal Auditor will serve as liaison to the Advisory 
Task Group. 

Duties, Responsibilities and Scope of Work 

The Advisory Task Group shall determine the scope, approach and timing of the evaluation. In 
addition, the Advisory Task Group shall monitor activities and the progress related to the 
evaluation as well as reviewing the merits and efficacy of proposed plans for improvement. 

The Advisory Task Group has been requested to complete its initial evaluation and report on or 
before the Board of Regents October 18, 2012 meeting. To meet this timeframe, the Advisory 
Task Group will separate the evaluation into phases. Phase 1 of the evaluation will be completed 
prior to October 18, 2012. The initial report in connection with Phase I will at a minimum 
present the Advisory Task Groups' assessment and evaluation of the operational and financial 
processes that resulted in the failed Stevie Wonder transaction. The preliminary scope of work 
and expected deliverable for Phase 1 is more fi.J!ly described at Attachment I. 

The Advisory Task Group will determine the scope and timing of subsequent phases upon the 
completion and issuance of the Phase I report. The anticipated scope of Phase 2 will include 
reviewing the University's operational and financial processes and controls on a system wide 
basis including determining if the University's current policies (Board, Executive, and 
Administrative) require clarification and revision with respect to the assignment of 
responsibility, delegation of authority, and accountability for duties performed by University 
personnel. The scope of Phase 3 may consist of comparing higher education operational and 
financial process "best practices" to those currently in place at the University. 

Meetings 

The Advisory Task Group shall meet as often as it determines necessary to carry out its duties 
and responsibilities. The Advisory Task Group, in its discretion, may ask others to attend its 
meetings (or portions thereof) and to provide pertinent information as necessary. 

21Page 



Preliminary Scope of Work (Phase 1): 

The preliminary scope of work will include the following: 
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Attachment I 

• Review of the investigative report prepared by Cades Schutte (Factfinders Report), 
including all related attachments and exhibits. 

• Review of applicable University policies, procedures, and delegation of authority 
specific to the procurement, contracting, cash disbursements and related financial 
transactions associated with the Stevie Wonder transaction, in addition to State of 
Hawai'i statutes and regulations where applicable, existing at the time of the Stevie 
Wonder transaction. 

• Review of University policy and procedure revisions or proposed revisions resulting 
from the Stevie Wonder transaction. 

• Specific to the Stevie Wonder transaction noted above, assessment of compliance with 
the applicable University policies, procedures and related internal controls. 

• Identification of any deficiencies in the design of the University's operational and 
financial processes, internal controls, and/or policies and procedures, specific to the 
Stevie Wonder transaction. This may involve performing walk-throughs and reviewing 
documents to corroborate our understanding of the operational and financial processes 
and related internal controls. 

• Where deemed necessary, interview University management, members of the Board of 
Regents, the Factfinders and other relevant individuals. 

• Review other applicable documents that will supplement the information obtained 
during the procedures noted above. 

• Preparation of a report summarizing the work performed, observations, conclusions and 
recommendations, if any. Also recommendation of next steps for the Advisory Task 
Group to consider in guiding the improvement initiatives in subsequent phases to 
strengthen the University's internal controls and related operational and financial 
processes. The report is expected to be made available to the public at the same time 
that it is provided to the Board of Regents. 
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UNIVERSITY OF HAWAII 
AGREEMENT FOR SERVICES 

This Agreement. effective the 26th day of January 
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• 2011 • is entered Into between the 

University 01 Hawaii (hereinafter "UNIVERSITY). and _--"M"'a"'rk""Be"'n.!!n"e"'U .... o!!..1 .,Sgta"'mcu.Ou'T .... o'"o"'le"M"'a"'r"cuy;s .. & .. ·.£Fi,,'s"'h"'erL-__ _ 

(hereafter "CONTRACTOR"). ~ law coroora!ion • 
UltlU1 ~CGrp~",rl~1I, ~ -pan.mlll,. ~ "Jolal 'ul ....... "sok ,ro,rlW.nhlp." .,r Uilirr kp;1 'Urii' I>rt", {'a~lD(Yr.) •• ~,."" 

under the laws of the State of "Hawaii • whose business address and taxpayer identification number are as 

follows: Pacific Guardian Center Makal Tower. 733 Bishop Street. Suite 1900 ·Honolulu Hawal'l 96813: Taxpayer 

Identification Number 

RECITALS 

A. The UNIVERSITY Is in need of the services described in this Agreement end its aUachments. 

B. The UNIVERSITY desires to relaln and engage the CONTRACTOR to provide the services. and the 
CONTRACTOR is agreeable to providing said services. 

C. Money is available to fund this Agreement pursuant to: 

(l)_~A~cc~O'"Ull~l.!N~o~. __________________ ~~~ __ ~ ________________________ or 
cldI'1l11f)'II'lt ,.,.u,,) 

(2) ___________ ==-:=::-.-___________ _ 
11dt,nrl'rC'dtnollClftnJ 

or both. in the following amounts: Stale $ ____ "'Nl"'AL..._ 

Federal $ N/A 

D. Pursuant to Sections 304A·103 and 304A·l05. Hawaii Rev~ed Statutes. as amended. the 
UNIVERSITY is authorized to enter into this Agreement. 

NOW. THEREFORE. in consideration of the prom~es contained In this Agreement. the UNIVERSITY and 
the CONTRACTOR agree as follows: 

1. Scope of Services. The CONTRACTOR shail. in a proper and satisfactory manner as determined 
by the UNIVERSITY. provide all the services set forth In AUachmen! 1. which Is hereby made a part of this 
Agreement. 

2. Time of Performance. The services required of the CONTRACTOR under this Agreement shaU be 
performed and completed in accordance w~h the "Time Schedule" set forth in AUachment2. which Is hereby made a 
part of this Agreement. 
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3. Compensalion. The CONTRACTOR shall be compensaled ~rls~,t,;c~ re~~~r:~;;j,JMls 
Incurred under Ihis Agreemenlin a lotal amount not to exceed NlA NO/100 DOl! ARS 
($ N/A 1. including taxes. according 10 the "Compensation and Payment Schedule" set forth In 
Attachment 3. which is hereby made a part of this Agreement. 

4. Standards of Condue! Declaralion. The Standards of Conduct Declaration by CONTRACTOR. set 
forth In AUachment 4. Is hereby made a part of this Agreement. 

5. Notices Any written notices required to be given by a party to Ihls Agreement shati be (a) delivered 
personally, or (b) sent by United States first class mail, postage prepaid, to the UNtVERSITY at the DIRECTOR's 
office in Honolulu, HawaII at 1400 lower Campus Road, Room 15, Honolulu, Hawaii 96822, or to the CONTRACTOR 
at the CONTRACTOR's address as indicated in the Agreemene A notice shall be deemed to have been received by 
the reCipient THREE (3) days after mailing or at the time of actual receipt, whichever Is eartier. The CONTRACTOR 
is responsible for notifying the UNIVERSITY in writing of any change of address. 

6. Other Terms and Condltlons. The General Conditions and the Special Conditions (ff any) set forth In 
Attachments 5 and 6, respectively, are hereby made a part of this Agreement. The term "DIRECTOR" in the General 
Conditlons shall be understood to refer to the UNIVERSITYs Director of the Office of Procurement and Real Property 
Management, who Is also the Procurement Officer. In the event of a confiict between the General Conditions and the 
Special Conditions, the Special Conditions shall con~ol. 

IN WITNESS WHEREOF, the UNIVERSITY and the CONTRACTOR have executed Ihls Agreement 
effective as of the date first above written. 

UNIVERSITY 

UNIVERSITY OF HAWAII 

.- c:~ ~ 
By ...A.J 

Its Director of t~ocurement 
and Real Property Management 

COI'ITRACTOR 

al'llaw corporation 

Tllle_Ll!!!!!!O!'--___________ • 

"Evidence of authority of the COI'ITRACTOR's representative to sign this Agreement for the CONTRACTOR must be 
attached. 
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Siale of Hawaii 

Cily and Counly of Honolulu 

CONTRACTOR'S ACKNOWLEDGMENT 

} 
} 55. 
} 
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:1 . 
:. I.!i/ '\ ~r" ',",,; , "I' 
'L ,'" ,'i, f _ •• 

i'-, .... ';:J 

On Ihls 28th day of _-"M",a",r=.c""h,-__ " 2 Q 11 , before me personally appeared 

Mark J. BenneH, to me personally known, who being by me duly sworn, did say that he is a partner in 

Slam O'Toole Marcus & Fisher. a Hawai'llaw comoralion, the CONTRACTOR named In the foregoing instrument, 

and that helshe is authorized to sign said instrument In behalf of the CONTRACTOR, and acknowledges that he 

executed said instrument as the free a&.~~lIt~ CONTRACTOR. 
#~~~ ....... ,Ii'~~ 

!ov:·~~~Y Pli~· .. ~o~ .. ' .. 
$1-"0 <;::.,.~". C~ ..' §-':2:.*. 0: ... -~9"'""""-",,,,,,,~c...:::==-"-"==-~'---
"'*: : "-.. , : ,;;,t Pbl' T • ~ • ~ '0 .. ' 93 .. 625: ~ ~ ary U IC, ' gao") e LaTTa' ro 
~ ,t\.. ••• !,O. . ... ~-S§ 
~,""J!:t·.h .. "" ~ ~-. 11/11/13 ,%-/.')<e OF '/ofi: ",,1f MY commission expires: -:....:..!....:...:...!......:..:==------

'111/mUIIIIl "\\\\\'\ 

Document Date: 0 3 128 11 1 Number of Pages:..."..1;,9,,"=:--;: 
Notary Name: Joann j e Carre; ra 
Document Description: Qnivers; ty of Hawa; j 

ry Signature 

NOTARY CERTIFICATION 
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SCOPE OF SERVICES 

The UNIVERSITY h~reby retains Mark J. Bennett of the law firm of STARN O'TOOLE 
MARCUS & FISHER, a Hawai'i law corporation (hereafter referred to as "CONTRACTOR") to 
provide legal counsel, advice, aOd services to lilit(i,\iVersiiy' of Hawai'i (hereafter the 
"UNIVERSITY") in connection with negotiating and resolving issues relating to the 
UNIVERSITY's Investment in and purchase, holding, and sale of Auction Rate Securities and 
SIudent Loan Auclion Rale Securities (hereafter collectively Ihe 'Securities") as it involves 
Citigroup and its subsidiaries, including Citibank, CGMI, and Morgan Stanley Smith Barney 
(collectively the "Citigroup Investment Issues"). The term "ProJect" as referred to herein shall 
mean the resolution of the Citigroup Investment Issues, through an administrative or alternative 
dispute resolution process or by settlement or other agreement. 

The CONTRACTOR's work in connection with this Project shall include, without limitation, 
preparing agreements, contracts, and other documents necessary to resolve the Citigroup 
Investment Issues and implement such resolution, furnishing counsel, advice, and analysis on 
any issue relating to the Project as may be requested or deemed necessary by the UNIVERSITY 
(including any procurement, contract formallon or operation, and financing Issues), preparing 
opinions or memorandums on any such Issues, and handling or assisting in the handling of any 
administrative proceedings, procurement matters, disputes, alternative dispute resolUtion 
proceedings, contractual matters and actions (such as formation and termination), whether the 
proceedings or actions are conducted within administrative or alternative dispute resolution 
forums. 

The CONTRACTOR's work hereunder shall Include at least the following: 

A. Assist with negotiating and preparing Project documentation. The CONTRACTOR 
shall exercise the CONTRACTOR's best professional judgment and render the necessary legal 
services to represent the UNIVERSITY in all matters relating to the Project, including, without 
limitation, providing assistance in: (1) developing and formulating the University's position in any 
negotiations or discussions with Citlgroup and its subsidiaries, Including Citibank, CGMI, and 
Morgan Stanley Smith Barney (collectively "Citigroup") and (2) preparing agreements, contracts, 
and other documents as may be necessary to resolve the Project and the Citigroup Investment 
Issues and implement the resolution. 

B. Assist with negotiations, and documentation. The CONTRACTOR shall exercise 
the CONTRACTOR's best professional judgment and render the necessary legal services to 
represent the UNIVERSITY in all matters relating to the Project, including, without limitation, 
providing assistance in: (1) handling any administrative actions and proceedings relating to the 
Project, (2) developing and formulating the University's position in any disputes involving the 
Project, (3) negotiating settlement or termination agreements pertaining to any disputes involving 
the Project, (4) expediting the resolution of the Project, and (5) preparing all necessary 
documents, such as tolling, settlement, termination, release, waiver, and other agreements that 
may be needed to resolve the Project and the Citigrcup Investment Issues and implement such 
resolution. 
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Allachment 1 

C. Advice and counsel. The CONTRACTOR shall provide advice and counsel, 
including, without limitation, researching and preparfng legal opinions or memorandums, with 
respect to matters related to the resolution of the Project or any statutory, constitutional, or other 
legal issues that arise during the handling of any matter relating to the resolution of the Project. 
The CONTRACTOR agrees, if so requested by the UNIVERSIlY, to provide advice and counsel 
and other legal services to the UNIVERS IlY with respect to any other cases or matters that 
involve issues similar to any of the Project issues. 

D. Extent of involvement to be determined by the UNIVERSllY. Actual time spent 
and fees incurred depend on the difficulty in completing the tasks requested by the 
UNIVERSITY under this Agreement. The scope of the CONTRACTOR's services, the degree 
of the CONTRACTOR's involvement with the Project (or any other similar case or matter), and 
the number and nature of any assigned tasks will be determined on a case by case basis by 
the UNIVERSIlY, including the UNIVERSITY's General Counsel's office, with input from the 
UNIVERSITY administration. 

E. Supervision and reporting. All legal services on this case shall be under the 
detailed, specific supervision and management of Mark J. Bennett and he or his designated 
representative shall report to the UNIVERSITY's General Counselor deSignated representative. 

F. Universilv approval. The CONTRACTOR shall promptly forward to the 
UNIVERSITY's General Counselor designated representative copies of all correspondence, 
documents, reports, analysis, evaluations, and work products arising out of or connected with the 
services rendered under this Agreement and shall tender for prior approval of the UNIVERSllY's 
General Counselor deSignated representative those items which the CONTRACTOR reasonably 
believes should have the UNIVERSllY's approval prior to release, filing, or use. 

G. Updates. The CONTRACTOR agrees to meet and confer from time to time with 
the UNIVERSITY's General Counselor deSignated representative regarding the progress and 
status of all legal services performed or being performed by the CONTRACTOR under this 
Agreement, including, with0ui iimltation, strategies, plans, tactics, and related matters. 

H. Assistance requires Universilv approval. The CONTRACTOR shall not contract 
with or employ eXj1erts or conSUltants to assist the CONTRACTOR In the performance of this 
Agreement without the prior written approval of the UNIVERSllY. The UNIVERSllY and the 
CONTRACTOR do acknowledge, however, that the CONTRACTOR, from time to time, may 
need or deem it advisable to consult with attorneys, law firms, or other professionals that are 
situated in particular geographic areas or otherwise have expertise in specific areas of law or 
such geographic areas. If the CONTRACTOR deems such conSUltation necessary, the 
CONTRACTOR shall advise the UNIVERSITY's General Counselor deSignated representative, 
including furnishing information as to the reasons for the consultation and the estimated cost and 
obtain the UNIVERSITY's written approval before proceeding to incur or incurring Obligations on 
behalf of the UNIVERSllY. 

I. Non exclusive. The UNIVERSllY and the CONTRACTOR acknowledge and 
agree that (1) the CONTRACTOR's rights under this Agreement are not exclusive and (2) the 
UNIVERSllY may. also retain other attorneys and law firms to advise, assist, and counsel the 
UNIVERSllY in the matters described herein, inclUding related matters and matters on which the 
CONTRACTOR may have already provided legal services 
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J. Payment responsibility. In the absence of the UNIVERSliYs prior written 
approval, the UNIVERSITY shall not be responsible to pay for the services or any work 
performed by an expert or consultant retained by the CONTRACTOR to perform work in 
connection with this Agreement. 

K. Separate matters. The UNIVERSITY and the CONTRACTOR acknowledge and 
agree that (1) the UNIVERSITY may be requesting the CONTRACTOR to provide legal services 
covering work and activities in a number of different areas (2) the funding to cover specific 
assignments or tasks may come from multiple sources within the UNIVERSITY, and (3) to 
expedite the processing of the invoices, the CONTRACTOR agrees to provide invoices that 
clearly detail and breakdown the hours spent for each specific assignment and task, and in 
accordance with such sub-accounts for specific subject areas covering such assignments and 
tasks, all as may be mutually agreed upon between the UNIVERSITY and the CONTRACTOR. 
Part of the reaSOn for requiring such a breakdown is to enable .each source of funding to more 
easily identify and verify the portion of each invoice for which it is responsible, if such a 
breakdown is necessary. 

3 



University-3186 

Attachment 2 

TIME OF PERFORMANCE 

Services by CONTRACTOR under this Agreement shall commence on January 26, 2011, 
and shall continue until the matters specified herein are resolved, unless earlier terminated by the 
UNIVERSllY as provided herein, or until funds allocated to this Agreement have been 
exhausted. 

1 
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COMPENSATION AND PAYMENT SCHEDULE 

1. Rates. The CONTRACTOR shall be compensated for legal services rendered and 
costs incurred under this Agreement pursuant to the schedule below, with a maximum ceiling of 

N/A AND NO/100 DOLLARS ($ N/A ): 

Attorneys: 

Mark J. Bennett $,--,-N",/A:L.. __ per hour 

For the work under this Agreement, Mark J. Bennett wiIJ be providing services on a pro-bono 
basis for the benefit of the UNIVERSITY. 

2. Costs incurred. The UNIVERSITY shall be responsible for paying on a current 
basis all costs and expenses which are reasonably incurred In the representation of the 
UNIVERSITY, Including, but not limited to, court costs and fees, copying, depositions, long 
distance telephone charges, postage, travel expenses and charges Incident to the performance 
of the legal services required hereunder. All expenses and costs Incurred with respect to 
computer research shall be the responsibility of the CONTRACTOR. Costs incurred that require 
payment to third parties shall be charged to the UNIVERSITY on a pass through basis without 
surcharge. 

3. Invoices. Invoices for the CONTRACTOR's fees and expenses, including 
applicable taxes, shall be submitted (and biIJed) on a monthly basis and shall be payable within 
THIRTY (30) days, subject to the following: 

A. Obtaining reimbursement. All payments under this Agreement, including 
reimbursement for costs, shall be made only upon submission by the CONTRACTOR of original 
Invoices specifying the amount due and certifying that the costs billed have been incurred by the 
CONTRACTOR in furtherance of its representation of the UNIVERSITY. 

B. Content. Original invoices submitted must include at least the following: 

(1) A deSCription of the speCific task performed by CONTRACTOR. 
(2) lime billed will be reported by specific matter or task handled. 
(3) The time biIJed for specific tasks In increments no greater than one

tenth (.1) of an hour. 
(4) The hourly rate of the attorney or paralegal performing the task. 
(5) An itemized statement of disbursements, If charged. 
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STANDARDS OF CONDUCT DECLARATION 

For the purposes of this declaration: 

"Controlling interesr means an Interest in a business or olher undertaking which is sufficient in fact to control, 
whether the interest is greater or less than FIFTY PERCENT (50%), 

"Emptoyee" means any nominated, appointed, or elected officer or employee of the State, including members 
of boards, commissions, and committees, and employees under contract to the Slate or of the constilutional 
convention, but excluding legislators, delegates to the constitutional convention. juslices, and judges. 

On behalf 01 Starn O'Toole Marcus & Fisher, a Hawai'l taw corporation ,the CONTRACTOR herein, the 
undersigned does declare, underpenally of pefjury, as follows: 

~ 
1. CONTRACTOR (jSJ~ a legislalor or an employee or a business In Which a legislator or an 

employee has a controlling interest.'" . 

2. CONTRACTOR has not been assisted or represented by a legislator aT employee for a fee or otMr 
compensation 10 obtain this Agreement and will not be assisted or represented by a legislatot'<lfeinployee for a fee or 
other compensation In the perfonnance of the Agreement, if the legislator or employee had been Involved in the 
development or award of the Agreement. 

3. CONTRACTOR has not bee~ assisted or represenled for a fee or other compensation in the award 
of this Agreement bY a UNIVERSITY employee or, In the case of the Legislature, by a legislator. 

4. CONTRACTOR has not been represented or assisted personally on matters related to the 
Agreement by a person who has been an employee of the UNIVERSITY within the preceding TWO (2) yeaTS and 
who participated while in slate office or employment on the matter with which the Agreement is directJyconcerned. 

5. CONTRACTOR has not been represented or assisted on maHers related to this Agreement, for a 
ree or other consideration by an individual who, within the past TWELVE (12) months, has been a UNIVERSITY 
employee, or In the case 01 Ihe Legislature, a legislator. 

6. CONTRACTOR has not been represented or assisted in the award of this Agreement for a fee or 
other consideration by an individual who, a) within the past TWELVE (12) months, served as a UNIVERSITY 
employee or In the case or the Legislature, a legislator, and b) partlclpaled while an employee or legislator on matters 
related to this Agreement. 

CONTRACTOR understands that the Agreement to which this document Is attached Is voidable on behaW of the 
UNIVERSITY if this Agreement was entered into in violation of any provision of chapter 84, HawaII Revised Statutes, 
commonly referred to as the Code of Ethics, including the provisions which are the source of the declarations above. 
Additionally, any fee, compensation, gift or profrt received by any person as a result of a violation of the Code of Ethics 
may be recovered by the UNIVERSITY.) I 

DATED: Honolulu, Hawaii, "3 Z~ 1 \ . 
CONTRACTOF 
Stam~ n~e t-M~~~.fi "fsSiihe~ 
By 1//).1 "-

Name: Mall< Jl nneH 
Title Partne.1 

/ 
• Reminder to UNIVERSITY PROGRAM: If "is· is circled, YOUR PROGRAM is Tequired, under Section 84-15, 
Hawaii Revised Stalutes, to file with the State Ethics Commission, TEN (10) days before the Agreement is entered 
into, a written justification as to why the Agreement was not required 10 be competitively bid, 
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a. In Ihe performance of services required under this Agreemenl. Ihe CONTRACTOR is an "independenl 
contractor," with the authority and responsibility 10 control and dIrect the performance and details of the 
work and services required under this Agreement; however. the UNIVERSITY shall have a general righllo 
inspect work in progress 10 delermine whelher, In Ihe UNIVERSITY's opInIon, Ihe servIces are being 
performed by Ihe CONTRACTOR in compliance with Ihis Agreement. II is underslood Ihal Ihe 
UNIVERSITY does nol agree 10 use Ihe CONTRACTOR exclUSively, and Ihallhe CONTRACTOR Is free 
10 conlracllo provIde services 10 olher indivlduais or enlilies while under conlracl with the UNIVERSITY. 

b. The CONTRACTOR and the CONTRACTOR's employees and agenls are not by reeson of this 
Agreemenl, agenls or employees of Ihe UNIVERSITY for any purpose, and Ihe CONTRACTOR and Ihe 
CONTRACTOR's employees and agenls shall not be enmled to claim or receive from Ihe UNIVERSITY 
any vacation, sick leave, retirement, worker's compensation, unemployment insurance. or other benefits 
provided 10 UNIVERSITY employees. 

c. The CONTRACTOR shall be responsible for Ihe accuracy, compleleness, and adequacy of Ihe 
CONTRACTOR's performance under this Agreement. Furthermore, Ihe CONTRACTOR Inlentionally, 
volunlarily, and knowingly assumes Ihe sale and enlire lIabWly 10 Ihe CONTRACTOR's employees and 
agenls, and to any individual no! a party to Ihis Agreemenl, for all loss, damage, or injury caused by the 
CONTRACTOR, or the CONTRACTOR's employees or agents In the course of their employment. 

d. The CONTRACTOR shall be responsible for payment of all applicable federal, state, and county taxes 
and fees which may become due and owing by the CONTRACTOR by reason of thIs Agreemenl, 
Including but not limited to (I) Income taxes, (Ii) employment related fees, assessments, and taxes, and 
(iii) general excise taxes. The CONTRACTOR aiso Is responsible for oblaining all licenses, pennils, and 
certificales Ihal may be required In order to perfonn this Agreement. 

e. The CONTRACTOR shall obtain a general excIse tax license from the Department of Taxalion, Slale of 
HawaII, In accordance wilh SeCtion 237-9, HawaII Revised Slalules, and shall comply with all 
requlremenls Ihereof. The CONTRACTOR shall be solely responsible for meeting all requirements 
necessary 10 oblaln Ihe lax clearance certificales required for execuUon of the Agreement and for final 
payment under Sections 103-53, HawaD Revised Statutes, and SectIon 17 of these General Condmans. 

f. The CONTRACTOR is responsible for securing all emplOyee-related Insurance coverage for the 
CONTRACTOR and the CONTRACTOR's employees and agents thaI Is or may be required by law, and 
for paym ent of all premiums, costs, and other liabilities associated with securing the insurance coverage. 

2. Personnel ReqUirements 

a. The CONTRACTOR shall secure, at the CONTRACTOR's own expense, all personnel required to 
perform this Agreemenl. 
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b. The CONTRACTOR shall ensure that the CONTRACTOR's employees or agents are experienced and 
fully qualified to engage In the activities and perform the services required under this Agreement, and that 
all applicable licenSing and operating requirements imposed or required under federal. state, or county 
law, and all applicable accreditation and other standards of quality generally accepted in the field of the 
activities ,of such employees·and agenls are complied with and satisfied. 

3. Nondiscrimination 

No person performing work under this Agreement, Including any subcontractor, employee, or agent of the 
CONTRACTOR, shall engage in any discrimination thai is prohibited by any appticable federal, state, or county 
law. 

4. Subcontracts and Assfgnments 

The CONTRACTOR shall not assign or subcontract any of the CONTRACTOR's duties, obligations, or 
interests under this Agreement without the prior written consent of the UNIVERSITY. Addnlonally, no 
assignment by the CONTRACTOR of the CONTRACTOR's right to compensation under this Agreement shall 
be effective unless and until the assignment is approved by the VIce President for Budget and Finance and 
Chief Financial Officer of the University of Hawall, as provided In Secll9n 40-58, HawaII Revised Statutes. 

5. Conflicts of Interest 

The CONTRACTOR represents that nellher the CONTRACTOR, nor any employee or agent of the 
CONTRACTOR, presently has any interest, and promises that no such interest, direct or indirect, shall be 
acquired, that would or might conflict In any manner or degree with the CONTRACTOR's performance under 
this Agreement. 

6. Compliance with Layys 

The CONTRACTOR shall cOmply with all federal, state, and county laws, ordinances, codes, rules, and 
regulations, as the same may be amended from time to lime, that In any way affect the CONTRACTOR's 
performance of this Agreement. 

7. Indemnification and Defense 

The CONTRACTOR shall defend, indemnify, and hold harmless the University of Haweo and their officers, 
employees, and agents from and against all liability, loss, damage, cost, and expense, including all attorneys' 
fees. and all daimst sulls, and demands therefor. arising out of or resulting from the acts or omIssions of the 
CONTRACTOR or the CONTRACTOR's employees, officers, agents, or subcontractors under this Agreement. 
The provisions of this paragraph shall remain In full force and effect notwithstanding the explraUon or early 
termination of this AgreemenL 

8. Modification of Agreement 

Any modifIcation, alteration, amendment, change, or extension of any term, provision, or condition of this 
Agreement shall be made only by wrillen amendment to this Agreement, signed by the CONTRACTOR and the 
UNIVERSITY, provided that change orders shall be made In accordance with paragraph 9, Change Orders. 
herein. 

2 
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9. Change Orders 

a. By a wriUen order, at any time, and without notice to any surety, the procurement officer may, subject to all 
appropriate adjustments, make changes within the general scope of this Agreement as may be found to 
be necessary or desirable. Such changes shall not invaMate the contract or release the sureties, and the 
CONTRACTOR will perform the work as changed, as though it had been part of the original contract. 

b. Adjustments of price or lime for performance. If any change order increases or decreases the 
CONTRACTOR's cost of, or the lime required for, performance of any part of the work under this 
Agreement, whether or not changed by the order, an adjustment shall be made and the Agreement 
modified in writing accordingly. Any adjustment in Agreement price made pursuant to this paragraph shall 
be determined in accordance with the price adjustment paragraph of this Agreement. Failure of the 
parties to agree to an adjustment shall not excuse the CONTRACTOR from proceeding with the 
Agreement as changed. provided that the agency procurement officer prompUy and duly makes the 
provisional adjUstmentS in payment or time for performance as may be reasonable. By proceeding with 
the work, the CONTRACTOR shall not be deemed to have prejudiced any claim for additional 
compensation, or an extension of time for completion. 

c. Time period for claim. Within TEN (10) days after receipt of a Written change order under 9.a, unless the 
period is eXlended by Ihe agency procurement officer in writing, the CONTRACTOR shall file nollce of 
intent to assert a claim for an adjustmenL The requirement for a timely written response cannot be 
waived and shall be a condition precedent to the assertion of a claim. 

d. Claim barred after final payment. No claim by the CONTRACTOR for an adjustment hereunder shall be 
allowed if written notice Is not gIven prior to final payment under this Agreement. 

e. Other daims not barred. In the absence of a change order. nothing in this paragraph shall be deemed to 
restrict the CONTRACTOR's righlto pursue a claim under the Agreement or for breach of contract. 

10. Price Adiustment 

a. Price adlustment. Any adjustment In Agreement price pursuant to a provIsion In this Agreement shall be 
made In one or more of the following ways: 

(1) By agreement on a fixed price adjustment before commencement of the pertinent performance or 
as soon thereafter as practicable; 

(2) By unit prices specified in the Agreement or subsequenlly agreed upon; 

(3) By the costs attributable to the event or situation covered by the provision, plus appropriate profit or 
fee, ali as specified in the Agreement or subsequenUy agreed upon; 

(4) In such other manner as the parties may mutually agree; Or 

(5) In the absence of agreement between the parties, by a unilateral determination by the procurement 
officer of the costs attributable to the event or situation covered by the prOvisions, plus appropriate 
profit or fee, all as computed by the UNIVERSITY in accordance w~h generatly accepted accounting 
principles. 

3 
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b. Submission of cosl or pricing data. The CONTRACTOR shall provide cost or pricing data for any price 
adjustments. 

11. Suspension of Agreement 

The UNIVERSITY reserves the right at any time and for any reason to suspend this Agreement for any 
reasonable period. upon written notice to the CONTRACTOR In accordance with the provisions herein. 

a. Order to stop performance. The procurement officer may, by written order 10 the CONTRACTOR,. at any 
time, and without notice to any surety, require the CONTRACTOR to stop all or any part of the 
performance called for by this Agreement. This order shall be for a specified period not exceeding SIXTY 
(60) days arter the order Is delivered to the CONTRACTOR, unless the parties agree to any further period, 
Any such order shall be identified specifically as a stop performance order issued pursuant 10 this 
paragraph, Upon receipt of such an order, the CONTRACTOR shall forthwith comply with its terms and 
suspend all performance under this Agreement at the time stated, provided, however, the CONTRACTOR 
shall take all reasonable steps 10 minimize the occurrence of costs allocable to the performance covered 
by the order during the period of performance stoppage. Before the stop performance order expires, or 
within trly further period to which the parties shall have agreed, the agency procurement officer shall 
either: 

(1) Cancel the stop performance order, or 

(2) Terminale the performance covered by such order as provided in the termination for defaull 
provisions or the termination for convenience provisions of this Agreement. 

b. Cancellalion or expiration of the order. If a slop performance order issued under this section is cancelled 
at any time during the period specified In the order, or If the period of the order or any extension thereof 
expires. the CONTRACTOR shall have the right to resume performance. An appropriate adjustment shaH 
be made in the denvery schedule or Agreement price, or both, and the Agreement shall be modified In 
writing accordingly, if: 

(1) The stop performance order results in an Increase in the Ume required for, or in the 
CONTRACTOR's cost properly allocable to, the performance of any part of this Agreement; and 

(2) The CONTRACTOR asserts a claim for such an adjuslment within THIRTY (30) days arter the end 
of the period of performance stoppage; provided that, ~ the procurement office< decides that the 
facts JustWy such action, any such claim asserted may be received and acted upon at any time prior 
toHnal payment under this Agreement. 

c. Termination of stopped performance. Jf a stop performance order Is not cancelled and the perfonnance 
covered by such order is terminated for default or convenience, the reasonable costs resulting from the 
stop performance order shall be allowable by adjustment or otherwise. 

d. Adlustment of pdce. Any adjuslment In Agreement price made punsuant to this paragraph shall be 
detennlned in accordance with tlie price adjustment provision of this Agreement. 

12. Disputes 

All diSputes arising under or related to this contract shall be resolved In accordance with this clause. 

a. A claim by the CONTRACTOR shall be made, in writing, and submnted to the DIRECTOR for a writtan 
decision. 

4 



University-3193 

Altachmenl5 

b. The DIRECTOR shall render a decision within NINETY (90) days of Ihe requesl, subjecl to reasonable 
extension on a showing of good cause. The finding and decision shall be wriUen and shall he furnished to 
Ihe CONTRACTOR providing evidence of receipt 

c. The decision shall be in accordance with University Administrative Procedure AB.27S. The DIRECTOR's 
decision shall be final. 

13. Claims Based on a Procurement OffJcer's Actions or Omissions 

a. Changes in scope. If any action or omission on the part of a procurement officer or desIgnee of such 
officer, requiring performance changes within the scope of the Agreement constitutes the basis for a claim 
by Ihe CONTRACTOR for addilional compensation, damages, or an exlension of. time for completion,lhe 
CONTRACTOR shall conlinue with performance of Ihe Agreemenl in compliance wilh Ihe directions or 
orders of such officials, bul by so doing, Ihe CONTRACTOR shall nol be deemed 10 have prejudiced any 
claim for additional compensation, damages, or an extension of time for completion; provided: 

(1) Wrillen notice required. The CONTRACTOR shall have qiven wrillen notice 10 the procuremenl 
officer or designee of such officer: 

(A) Prior 10 Ihe commencemenl of Ihe performance involved, If allhaltime Ihe CONTRACTOR 
knows of the occurrence of such aellon or omission; 

(8) Wilhin THIRTY (30) days after Ihe CONTRACTOR knows of Ihe occurrence of such action or 
omission, If Ihe CONTRACTOR did nol have such knowledge prior 10 lhe commencemenl of 
the performance; or 

(C) Within such further time as may be allowed by the procurement officer In writing. 

(2) Notice mnten!. This notice shall state that the CONTRACTOR regards the act or omission as a 
reason which may entille the CONTRACTOR to addillonal compensation, damages, or an 
extension of lime. The procurement officer or designee of such officer, upon receipt of such notice, 
may rescind such aclion, remedy such omission, or take such other steps as may be deemed 
advisable in the discretion of the procurement officer or designee of such officer; 

(3) 8asis must be explained. The notice required by paragrap~ 13.a.(1) describes as clearly as 
practicable at the time the reasons why the CONTRACTOR believes that additional compensation, 
damages, or an exlenslon of time may be remedies to which the CONTRACTOR is ent~led; and 

(4) Claim must be luslified. The CONTRACTOR must maintain and upon request make available to 
the procurement officer within a reasonable time, detailed records to the extent practicable, and 
other documentation and evidence satisfactory to the UNIVERSITY, justffyinq the claimed addhional 
costs or an extension of time in connection with such changes. 

b. CONTRACTOR not excused. Nothing herein contained, however, shall excuse the CONTRACTOR from 
compliance with any rutes or laws precluding any state officers and CONTRACTOR from acUng in 
collusion or bad faith In issuing or performing change orders Which are clearly not within the scope of the 
Agreement. 

c. Price adjustment. Any adjustment in the price made pursuant to this paragraph shall be determined in 
accordance with the price adjustment provision of this Agreement. 

5 
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14. Confidentiantv of Malerjal 

a. Ali-material given to or made available to the CONTRACTOR by virtue of this Agreement. which Is 
identified as proprietary or confidential information. will be safeguarded by Ihe CONTRACTOR and shall 
nol be disclosed to any Individual or organization without the prior written approval of the UNIVERSIIY. 

b. All information, dala, or other material provided by the CONTRACTOR to the UNIVERSIIY shall be 
sUbject to the Uniform Information Practices Acl, chapler 92F, Hawaii Revised Slaluies. 

15. Ownership Righls and Copyright 

The UNIVERSITY shall have complele ownership of all material, bolh finished and unfinished, which is 
developed, prepared, assembled, or conceived by Ihe CONTRACTOR pursuanl to Ihis Agreement, and an such 
malerial shall be considered 'works made for hire." All such material shall be delivered 10 the UNIVERSIIY 
upon expiration or lenninatlon of this Agreement. The UNIVERSITY, in its sole discretion, shall have Ihe 
exclusive right to copyright any producl, concept, or material developed, prepared. assembled, or conceived by 
the CONTRACTOR pursuanl to this Agreement. 

16. Publicity 

The CONTRACTOR shall nol refer 10 the UNIVERSIIY, or any office, agency, or officer Ihereof, or 10 the 
services provided under Ihls Agreemenl, in any of the CONTRACTOR's brochures, advertisemenls, or other 
publicily of Ihe CONTRACTOR. All media conlacls with the CONTRACTOR aboul Ihis Agreemenl or Ihe 
perfonnance under this Agreement shall be referred to the procurement officer. 

17. Payment Procedures' Final Payment: Tax Clearance 

All paymenls under this Agreemenl shall be made only upon submission by CONTRACTOR of invoices 
specifying Ihe amounl due and certifying that services requesled under Ihe Agreement have been performed by 
CONTRACTOR according to the Agreement. Such payments are subject to availabiltty of funds and allolment 
by Ihe Director of Finance in accordance wilh chapler 37, HawaII Revised Slaluies. Further, all payments shall 
be made in accordance wilh and subject to chapler 40, Hawaii Revised Stalules. Final paymenl under Ihls 
Agreemenl shall be subject to Sedlon 103·53, Hawaii Revised Statutes, which require a valid tax clearance, 
FORM A-6 (Rev. 2005), from the State of Hawaii, Departmenl of Taxation and the Internal Revenue Service 
(IRS) showing that all tax returns due have been flied, and all taxes, interesl, and penalties levied or accrued 
under Ihe provisions of lille 14 that are administered by the Department of Taxation and under the Internal 
Revenue Code against the CONTRACTOR have been paid. 

18. Termination for DefaUlt 

a. Defaull. If the CONTRACTOR refuses or fails to perfonn any of the provisions of this Agreement with 
such dlngence as wm ensure ils completion wilhin the time spectfied in Ihis Agreemenl, or any extension 
thereof, othefWise falls to timely satisfy the Agreement provisions, or commits any other substantial 
breach of this Agreement, the procurement officer may notify the CONTRACTOR in wriling of the delay or 
non-performance and If not cured In TEN (10) days or any longer time specified In writing by Ihe 
procuremenl officer, such officer may terminate the CONTRACTOR's right to proceed with the Agreement 
or such part of the Agreement as to which there has been delay or failure to properly perform. In the 
event of termination in whole or in part the procurement officer may procure sJmilar goods or services in a 
manner and upon terms deemed appropriate by the procurement officer. The CONTRACTOR shall 
continue performance of the Agreement to the extent it is not tenninated and shall be liable for excess 
costs incurred in procuring similar goods or seJVices. 
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b. CONTRACTOR's duties.' Notwithstanding termination of the Agreement and subject to any direcllons 
from the procurement officer, the CONTRACTOR shall take timely, reasonable, and necessary action to 
protect and preseIVe property in the possession of lhe CONTRACTOR in which the UNIVERSITY has an 
interest. 

c. Compensation. Payment for compleled seIVlces delivered and accepted by the UNIVERSITY shall be at 
the poce set forth in the Agreement. Payment for the prelection and preseIValion of property shall be in 
an amount agreed upon by the CONTRACTOR and the procurement officer; if the parties fail to agree, 
the procurement officer shall set an amount consistent with the CONTRACTOR's rights under the 
Agreement. The UNIVERSITY may wilhhold from amounts due the CONTRACTOR such sums as the 
procurement officer deems to be necessary to protect the UNIVERSITY against loss because of 
outstanding liens or claims of former lien holders and to reimburse the UNIVERSITY for the excess costs 
incurred in procuring Similar services. 

d. Excuse for nonperformance or delayed performance. Except with respect to defaults of subcontractors, 
the CONTRACTOR shall not be in default by reason of any failure in performance of this Agreement in 
accordance with its terms, including any failure by the CONTRACTOR 10 make progress in the 
prosecution of the performance hereunder which endangers SUCh performance, if the CONTRACTOR 
has nolified the procurement officer wllhln FIFTEEN (15) days after the cause of the delay and the failure 
arises out of causes such as: acts of God; acts of the public enemy; acts of the State and any other 
governmental body in its sovereign or contractual capacity; fires; noods; epidemics; quarantine 
restrictions; strikes or other labor disputes; freight embargoes; or unusually severe weather. If the failure 
to perform is caused by the failure of a subcontractor to perform or to make progress, and ~ such failure 
arises out of causes slmDar to those set forth above, the CONTRACTOR shall not be deemed to be In 
default, unless the services to be furnished by the subcontractor were reasonably obtainable from other 
sources In sufficient time to permit CONTRACTOR to meet the requirements of the Agreement. Upon 
request of the CONTRACTOR, the procurement officer shall ascertain the facts and extent of such failure, 
and, If such officer determines that any failure to perform was occasioned by anyone or more of the 
excusable causes, and that, but for the excusable cause, the CONTRACTOR's progress and 
penormance would have met the terms of the Agreement, the delivery schedule shall be revised 
accordingly, subject to the rights of the UNIVERSITY under the Agreement. As used In this part of this 
paragraph 18.d., the term 'subcontractor' means subcontractor at any tier. 

e. Erroneous termination for default. If, after notice of termination of the CONTRACTOR's right to proceed 
under the provisions of this paragraph 18, it is determined for any reason that the CONTRACTOR was not 
In defaUlt under the provisions of this Agreement or that the delay was excusable under the provisions of 
18.d .. 'Excuse for nonpenormance or delayed performance; the rights and obUgallons of the parties shall, 
W the Agreement contains a provision providing for termination for convenience of the UNIVERSITY, be 
lhe same as W the notice of termination had been issued pursuant to such prevision. If, In the foregoing 
circumstances, this Agreement does not contain a provision providing for termination for convenience of 
lhe UNIVERSITY, the Agreement shall be adjusted to compensate for such termlnaUon and the 
Agreement mocfdied accordingly. 

f. Additional rights and remedies. The rights and remedies provided in this paragraph 18 are in addition to 
any other rights and remedies provided by law or under this Agreement. 

7 



University-3196 

AUachmenlS 

19. Terminatlonfor Convenience 

a. Termination. The procurement officer may. when the interests of the UNIVERSITY so require. terminate 
this Agreement, in whole or In part. for the convenience of the UNIVERSITY. The procurement officer 
shall give wriUen nollce of the termination to the CONTRACTOR specifying !he part of the Agreement 
terminated and when termination becomes effective. 

b. CONTRACTOR's obligations. The CONTRACTOR shall incur no further obligations in connection wi!h 
the lerminaled performance, and on Ihe dale(s) sel in Ihe notice of lerminalion the CONTRACTOR wiD 
slop performance 10 Ihe exlenl specified. The CONTRACTOR shall also lerminale oulslandlng orders 
and subconlracts as Ihey relale 10 Ihe lerminaled performance. The CONTRACTOR shall settle Ihe 
liabilities and claims arising out of the termination of subcontracts and orders connected with the 
terminated performance. The procurement officer may direct the CONTRACTOR to assign the 
CONTRACTOR's righi, lille, and inleresl under lerminated orders or subcontracts to the UNIVERSITY. 
The CONTRACTOR mustslill complele the performance not terminated by the nollce of lermination and 
may incur'obligations as necessary to do so. 

20. Governing Law 

The validily of this.Agreement and any .of Its terms or provisions, as well 8sthe rights and dulies of the parties to 
this Agreemenl, shall be governed by the laws of the State of Hawaii. Anyacllon at law or in equity to enforce 
or interpret the provisions of this Agreement shall be broug,1 in a state court of competent jurisdiction in 
Honolulu, HawaII. 

21. Severability 

in the event that any provision of this Agreement is declared invalid or unenforceable by a court, such invafldity 
or unenforceabHity shall not affect the validity or enforceability of the remaining terms of this Agreement. 

22. Waiver 

The failure of the UNIVERSITY to insist upon the strict compliance wl!h any term, provision, or condition of this 
Agreement shall not consli.\ute or be deemed to constitute a waiver or reJinqulshment of the UNIVERSITY's 
right to enforce the same in accordance with this Agreement. 
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The CONTRACTOR and the UNIVERSITY agree that the UNIVERSITY will be requesting 
the CONTRACTOR's assistance with a broad range of matters and issues relating to the 
Project and the matters described in the Scope of Services. In providing such assistance, 
the CONTRACTOR will review, evaluate, analyze, and make recommendations with respect 
to best achieving, in a cost effective manner that prudently addresses the potential risks 
involved, the resolution of the Cltigroup Investment Issues and the implementation of any 
such resolution (such as actions relating to the Project and matters described in the Scope 
of Services), including, without limitation, preparing and assisting in the negotiation of 
agreements and providing advice, counsel and analysis on of the Citigroup Investment 
Issues and any issue relating to the Project. The CONTRACTOR agrees to use its best 
efforts to provide such services and assistance within the timeframe requested by the 
UNIVERSITY. . 

With respect to each specific task or issue for which the UNIVERSITY requests assistance, 
the CONTRACTOR agrees to give to the UNIVERSITY a cost estimate for providing the 
requested assistance. The CONTRACTOR and the UNIVERSITY will work toward a 
mutually agreeable budget covering the requested assistance. 

The CONTRACTOR shall provide the UNIVERSITY with periodic status reports conceming 
each of the tasks, issues, and matters for which the UNIVERSITY has requested assistance 
from the CONTRACTOR. 

2.. INSURANCE 

[Reserved] 

3. PRINCIPAL ATTORNEY 

The CONTRACTOR shall assign Mark J. Bennett as the prinCipal attorney for performing 
and providing the legal services and completing the work requested by the UNIVERSITY. 
The CONTRACTOR shall not modify this assignment without the UNIVERSITYs prior 
written consent. The CONTRACTOR, with the UNIVERSITYs prior written consent, may 
assign other attorneys' to perform legal services requested by the UNIVERSITY under this 
Agreement, and the hourly rates for such other attorneys shall range between $ N/A 
and $ N/A per hour, with the exact hourly rate to be mutually agreed upon between 
the UNIVERSITY and the CONTRACTOR. The UNIVERSITY shall advise the 
CONTRACTOR of the hourly rate that the UNIVERSITY Is willing to pay for the services of 
such other attorneys. 

4. CAMPAIGN CONTRIBUTIONS BY STATE AND COUNTY CONTRACTORS 

Contractors are hereby notified of the applicability of Section 11-205.5, HRS, which states 
that campaign contributions are prohibited from specified State or county government 
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contractors during the term of the contract if the contractors are paid with funds 
appropriated by a legislative body. Further information is available from the State 
Campaign Spending Commission al www.hawaii.qov/campaign or al (808) 586-0285. 

2 



OPRPM FORM 107l 
(Rev. 10/06) 

C110122 

· fl· 

UNIVERSITY OF HAWAII 
AGREEMENT FOR SERVICES 

This Agreemen~ effective the 22nd day of __ ",M",a",rc",h,-_. 

University-3199 

2011 • is entered into between the 

University of Hawaii (hereinafter "UNIVERSITY"). and ____ -'S"'t"'am"-'-'O=..'f-'-"'oo"'le"-"!M"'a"'rc"'u"'s..!i&..,Fwi"'sh..,e ... r-'-____ _ 

(hereinafter "CONTRACTOR"). a __ ======::l:L~aw~C~o!."m",o~ra",l~io":,n,===========,,-_, 
(JIIKrt "«Irpor:atIDD.~ "JlartDtrlhIp.~ ·Jol!!1 'feature," "Ulle propridordllp,· or ~tberltpl rormortfa Contractor.) 

under Ihe laws of the Slate of ____ !...!H"'aw"'a"'iLI _________ ,. whose business address and taxpayer 

identification number are as follows: Pacific Guardian Cenler. Makal Tower. 733 Bishop Sireet. Suite 1900. 

Honolulu. Hawaii 96813: Taxpayer Identification Number 99-0215189 

RECITALS 

A. The UNIVERSITY is in need of the services described in this Agreemenl and its attachments. 

B. The UNIVERSITY desires to relain and engage the CONTRACTOR to provide the services, and the 
CONTRACTOR Is agreeable 10 providing said services. . 

C. Money is available to fund this Agreement pursuant to: 

(1) _____________ -===2"'54=5:>;8
CL
1 _____________ or 

(Idel:llll, able ~ 

~)----------------------~~~~-------------------------Odart1f7 rederallOOrtB) 

or both, in the following amounts: State $. __ .",5""O,,,,00,,,0,,,.0~0,--_ 

Federal $. ______ _ 

D. Pursuant to Section 304A-103 and 304A-105, Hawaii Revised Statutes, as amended, the 
UNIVERSITY Is authorized to enter into this Agreement. 

NOW, THEREFORE, in consideration of the promises contained in this Agreemen~ the UNIVERSITY and 
the CONTRACTOR agree as follows: 

1. Scope of Services. The CONTRACTOR shall, in a proper and satisfactory manner as determined 
by the UNIVERSITY, provide all the· services set forth in Attachment 1, which is hereby made a part of this 
Agreement. 

2. Time of Performance. The services required of the CONTRACTOR under this Agreement shall be 
performed and completed in accordance with the "Tune Schedule" set forth In Attachment 2, which is hereby made a 
part of this Agreement. 



•• 

University-3200 

, fJ A 
::. ~~ ;' .~:.i ~:J. 

3. Compensation. The CONTRACTOR shall be compensated for selVices rendenid and costs 
incurred under this Agreementln an total amount not to exceed FIFTY THOUSAND AND NOli 00 DOLLARS 
($50,000.00), including taxes, according to the "Compensation and Payment Schedule" set forth in Aftachmen! 3. 
which is hereby made a part of this Agreement 

4. Standards of Conduct Declaration. The Standards of Conduct Declaration by CONTRACTOR, set 
forth In Attachment 4, is hereby made a part of this Agreement. 

5. Notices. Any written notices required to be given by a party to this Agreement shall be (a) delivered 
parsonally, or (b) sent by Untted States first class mail, postage prepaid, to the UNIVERSITY at the DIRECTOR's 
office in Honotulu, Hawaii at 1400 Lower Campus Road, Room 15, Honolulu, Hawal196822, or to the CONTRACTOR 
at the CONTRACTOR's address as Indicated in the Agreement A notice shall be deemed to have been received by 
the .recipient THREE (3) days after mailing or at the time of actual receipt, whichever Is earlier. The CONTRACTOR 
Is responsible for notifying the UNIVERSITY in writing of any change of address. 

6. Other Terms and Condttions. The General Conditions and the Special CondRions (if any) set forth in 
Attachments 5 and 6, respeciively, are hereby made a part of this Agreement The term "DIRECTOR" in the General 
Conditions shall be understood to refer to the UNIVERSITY's Dlrec/or of the Office of Procurement and Real Property 
Management, whQ is also the Procurement Officer. In the event of a conflict between the General Conditions and the 
Special CondHions, the Special ConcfJlions shall control. 

IN WITNESS WHEREOF, the UNIVERSITY and Ihe CONTRACTOR have executed Ihls Agreement 
effective as of the date first above written. 

UNIVERSITY 

UNIVERSITY OF HAWAII ~ 

By " Czr:B~ 
Its Director of the Office of Procurement 

and Real Property Management 

CONTRACTOR 

s & Fisher, a Hawall 18\\1' COIpOflltion 

T~e __ ~r~ecro~r~ ________________________ ' 

'Evidence of authority of the CONTRACTOR's representative 10 sign this Agreement for the CONTRACTOR must be 
attached. 
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City and County of Honolulu 

CONTRACTOR'S ACKNOWLEDGMENT 

) 
) 5S. 
) 

On this 18th day of_-,M"a<l.l'Y ___ ~' .I.2 ... QL 1L 1L-, before me personally appeared 

Mark J. Bennett. 10 me personally known, who being by me duly sworn, did say !hat he is a director In 

University-3201 

Starn O'Toole Marcus & Fisher, a Hawai'i law comoration, Ihe CONTRACTOR named in the foregoing instrument, 

and thai he/she is aulhorized 10 sign said instrumenl in behalf of the CONTRACTOR, and acknowledges that he 

executed said instrumenl as the free act and deed of the CONTRACTOR. 

CocumenlDale: May 1 8 , 2011 
Notary Name: ,Tcannj e Carre; TO 

Document Description: TIn; J7ersi tlt of 

~ I utAAJiC""X)M piu> 
IY Signature . 

NOTARY CERTIFICATION 

~"'\\"rJItI~~ ~~~\~""""~~1! ~ 
~!t /~'l Pf.J/j" ci'iJ:., 
~Ol~ ~ ... s:..,:0 a~ = :z .*. :iC_ S ~ : == 
~.,.j,o.~ 5: ~ :::::"J' •• 9'3.62. •• ~ ~ 
~ "" Mo. ..0 .,.. §j 
~ ..... -.. .' ... V"" 
~;rr:. ' •.••••• ~ .. , ~ 

~:ltl'£ Of 'P'# 
1111111Ji11111l1 \\\\\~ 

blic, Joannj e Carrei ro 

My commission expires: __ 1,-1.:../,--,-1 .!.1 L/-'1..::3'--___ _ 

Number of pages:.-,:-;..l ;:.9=:----::
First Judicial Circuit 

Hawa.ii :AgX'QQmaltt fQr Sel:'nises 

May 18, 2Ql1 
Date 
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SCOPE OF SERVICES 

The UNIVERSITY hereby retains the law firm of STARN O'TOOLE MARCUS & FISHER, 
a Hawai'i law corporation (hereafter referred to as "CONTRACTOR") to provide legal counsel, 
advice, and services to the University of Hawai'i (hereafter the "UNIVERSITY") in connection 
with negotiating and resolving issues relating to and handling, defending, and managing the 
litigation matter entitled Philippe Gross v. University of Hawai'i, et aI., Civil No.1 0-00684 
(hereafter collectively the "Litigation"). The term "Litigation" as referred to herein shall mean the 
resolution of the Litigation, through an administrative, Judicial, or alternative dispute resolution 
process or by settlement or other agreement. . 

The CONTRACTOR's work in connection with the Litigation shall include any and all legal 
analysis and evaluation necessary to handle, defend, manage, and resolve the Litigation, 
including without limitation: (1) identifying and selecting individuals and entities to facilitate 
resolution, (2) negotiating and preparing agreements, contracts, and other documents necessary 
for the resolution, and implementing such resoluiicin, (3) preparing, filing, and submitting 
motions, statements, and other documents relating to pre-trial matters, (4) handling and 
overseeing the discovery process, (5) entering appearances and advocating the UNIVERSITY's 
position before any administrative, Judicial, or altemative dispute resolution decision maker . 
Oudge, hearing officer, mediator, etc.), tribunal, or panel, (6) preparing for and handling all pre
trial and trial matters (including directing and taking the lead role in presenting and advocating 
the University's position during trial), (7) furnishing counsel, advice, and analysiS on any issue 
relating to the Litigation as may be requested or deemed necessary by the UNIVERSITY, 
including preparing opinions or memorandums on any issues, and (8) handling or assisting in the 
handling of any litigation, administrative proceedings, procurement matters, disputes, altemative 
dispute resolution proceedings, contractual matters and actions (Such as formation and 
termination), whether the proceedings or actions are conducted within judicial, administrative or 
alternative. dispute resolution forums. 

The CONTRACTOR's work hereunder shall include at least the following: 

A. Assist with implementing. negotiating and preparing agreements.. The 
CONTRACTOR shall exercise the CONTRACTOR's best professional judgment and render the 
necessary legal services to represent the UNIVERSITY in aI/ matters relating to the Litigation, 
including, without limitation, providing assistance in: (1) developing and formulating the 
University's settlement and overall litigation positions, (2) representing the University in any 
judicial, administrative, or altemative dispute resolution proceedings related to the Litigation, (3) 
preparing agreements, contracts, and other documents as may be necessary to resolve the 
Litigation, (4) handling any judicial and administrative actions and proceedings relating to the 
Litigation, including advising administrators and regents, (5) expediting the resolution of the 
Utigation, and (6) preparing all necessary documents, such as toinng, settlement, termination, 
release, waiver, and other agreements that may be needed to resolve the Litigation and 
implement such resolution .. 

B. Advice and counsel. The CONTRACTOR shall provide advice and counsel, 
including, without limitation, researching and preparing legal opinions or memorandums, with 
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respect to matters related to the Litigation and any attempted resolution. The CONTRACTOR 
agrees, if so requested by the UNIVERSITY, to provide advice and counsel and other legal 
services to the UNIVERSITY with respect to any other cases or matters that involve issues 
similar to any of the Litigation Issues. 

C. Litigation. The CONTRACTOR shall also provide legal services in connection with 
any administrative or court proceeding or action or litigation involving the Litigation and any 
appeals therefrom to the state circuit and/or appellate courts. 

D. Extent of involvementto be determined by the UNIVERSITY. Actual·time spent 
and fees incurred depend on the difficulty in completing the tasks requested by the 
UNIVERSITY under this Agreement. The scope of the CONTRACTOR's services, the degree 
of the CONTRACTOR's involvement with the Litigation, and the number and nature of any 
assigned tasks will be determined on a case by case basis by the UNIVERSITY, including the 
UNIVERSITY's General Counsei's office, with input from the UNIVERSITY administration. 

E. Supervision and reporting. All legal services on this case shall be under the 
detailed, specific supeiVisioi,. and management of Mark J. Bennett and he or his designated 
representative shall report to the UNIVERSITY's General Counselor designated representative. 

F. University approval. The CONTRACTOR shall promptly forward to the 
UNIVERSITY's General Counselor designated representative copies of all correspondence, 
documents, reports, analYSiS, evaluations, and work products arising out of or connected with 
the services rendered under this Agreement and shall tender for prior approval of the 
UNIVERSITY's General Counselor designated representative those items which the 
CONTRACTOR reasonably believes should have the UNIVERSITY's approval prior to release, 
filing, or use. 

G. Updates. The CONTRACTOR agrees to meet and confer from time to time with 
the UNIVERSITY's General Counselor designated representative regarding the progress and 
status of all legal services performed or being performed by the CONTRACTOR under this 
Agreement, Including, without limitation, strategies, plans, tactics, and related matters. 

H. Assistance requires University appro~al. The CONTRACTOR shall not contract 
with or employ experts or consultants to assist the CONTRACTOR In the performance of this 
Agreement without the prior written approval of the UNIVERSITY. The UNIVERSITY and the 
CONTRACTOR do acknowledge, however, that the CONTRACTOR, from time to time, may 
need or deem it advisable to consult with attorneys, law firms, or other profeSSionals that are 
situated in particular geographic areas or otherwise have expertise in specific areas of law or 
such geographic areas. If the CONTRACTOR deems such consuHation necessary; the 
CONTRACTOR shall advIse the UNIVERSITY's General Counselor designated representative, 
including furnishing information as to the reasons for the consultation and the estimated cost and 
obtain the UNIVERSITY's written approval before proceeding to incur or incurring obligations on 
behalf of the UNIVERSITY. 

I. Non exclusive. The UNIVERSITY and the CONTRACTOR acknowledge and 
agree that (1) the CONTRACTOR's rights under this Agreement are not exclusive and (2) the 
UNIVERSITY may also retain other attorneys and law firms to advise, assis~ and counsel the 
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UNIVERSITY in the matters described herein, including related matters and matters on which 
the CONTRACTOR may have already provided legal services 

J. Payment responsibilitv. In the absence of the UNIVERSITY's prior written 
approval, the UNIVERSITY shall not be responsible to pay for the services or any work 
performed by an expert or consultant retained by the CONTRACTOR to perform work in 
connection with this Agreement. 

K Separate matters. The UNIVERSITY and the CONTRACTOR acknowledge and 
agree that (1) the UNIVERSITY may be requesting the CONTRACTOR to provide legal services 
covering work and activities in a number of different areas (2) the funding to cover specific 
assignments or tasks may come from multiple sources within the UNIVERSITY, and (3) to 
exped~e the processing of the invoices, the CONTRACTOR agrees to provide Invoices that 
clearly detail and breakdown the hours spent for each speciflc assignment and task, and in 
accordance with such sub-accounts for speciflc subject areas covering such assignments and 
tasks, all as may be mutually agreed upon between the UNIVERSITY and the CONTRACTOR. 
Part of the reason for reqUiring such a breakdown is to enable each source of funding to more 
easily identify and verify the portion of each invoice for which it is responsible, if such a 
breakdown is necessary. 
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TIME OF PERFORMANCE 

SelVices by CONTRACTOR under this Agreement shall commence on March 21, 2011, 
and shall continue until the matters specified herein are resolved, unless earlier terminated by 
the UNIVERSITY as. provided herein, or until funds allocated to this Agreement have been 
exhausted. 
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COMPENSATION AND PAYMENT SCHEDULE 

1. Rates. The CONTRACTOR shall be compensated for legalseIVlces rendered and 
costs incurred under this Agreement pursuant to the schedule below, with a maximum ceiling of 
FIFTY THOUSAND AND NO/100 DOLLARS·($50,OOO.00): 

Attomeys: 

Mark J. Bennett 
Brandl J. Buehn 

$375.00 per hour 
$200.00 per hour 

Paralegal: 

Various $120.00 per hour 

2. Costs incurred. The UNIVERSITY shall be r!3sponsible for paying on a current 
basis all costs and expenses which are reasonably incurred in the representation of the 
UNIVERSITY, including, but not limited to, court costs and fees, copying, depositions, long 
distance telephone charges, postage, travel expenses and charges incident to the performance 
of the legal seIVices required hereunder. All expenses and costs incurred with respect to 
computer research shall be the responsibility of the CONTRACTOR. Costs Incurred that require 
payment to third parties shall be charged to the UNIVERSITY on a pass through basis without 
surcharge. . 

3. Invoices. Invoices for the CONTRACTOR's fees and expenses, including 
applicable taxes, shall be submitted (and billed) on a monthly basis and shall be payable within 
THIRTY (30) days, subject to the following: 

A. Obtaining reimbursement. All payments under this Agreement, including 
reimbursement for costs, shall be made only upon submission by the CONTRACTOR of original 
invoices specifying the amount due and certifying that the costs billed have been incurred by the 
CONTRACTOR in furtherance ofits representation of the UNIVERSITY. 

B. Content Original invoices submitted must include at least the following: 

(1) A description of the specific task performed by CONTRACTOR. 
(2) Time billed will be reported by speCific matter or task handled. 
(3) The time billed for specific tasks in increments no greater than one

tenth (.1) of an hour. 
(4) The hourly rate of the attorney or paralegal performing the task. 
(5) An Itemized statement of disbursements, If charged. 
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STANDARDS OF CONDUCT DECLARATIO~ .. 

For Ihe purposes oflhls declaration: 

"ControUing interes~' means an interest in a business or other undertaking which is sufficient In fact 10 control, 
whether Ihe inleresl is grealer or less than FIFTY PERCENT (50%). 

nEmployee" means any nominated. appointed, or elected officer or employee of the S1ate, including members 
of boards, commissions, and committees. and employees under contract to the State or of the constitutional 
cOnvention, bul excluding leglslalors, delegates to the constitutional convention, justices, and judges. 

On behaWof Mark J. Bennett of Starn O'Toole Marcus & Fisher, a Hawai'i law comoration , the CONTRACTOR 
herein, the undersigned does declare, under penalty of pe~UlY, as follows: 

1. CONTRACTOR Os) Os nol) a legislator or an employee or a business in which a legislator or an 
employee has a contrOlling interest.' 

2. CONTRACTOR has nol been assisted or represented by a legislator or employee for a fee or other 
compensation to oblain this Agreemenl and wiU nol be assisted orrepresenled by a legislator or employee for a fee or 
other compensation in the performance of the Agreement if the legislator or employee had been Involved in the 
development or award of the Agreement. 

3. CONTRACTOR has not been assisted or represented for a fee or other compensation in the award 
of this Agreemenl by a UNIVERSITY employee or, in the case of the Legislature, by a tegislatar. 

4. CONTRACTOR has not been represenled or aSsisled personally on matters relaled 10 the 
Agreemenl by a person who has been an employee of the UNIVERSITY withi1 the preceding TWO (2) years and 
who participaled while In state office or employmenl on the matter with which the Agreement is dlrec\ly concerned. 

5. COr-rrRACTOR has not been represented or assisted on matters related to this Agreement, for a 
fee or other consideration by an Indlvidual who, v.ithin the past TWELVE (12) months, has been a UNIVERSITY 
employee, or In the case of the Legislature, a legislator. 

6. CONTRACTOR has not been represented or assisted In the awart! of this Agreement for a fee or 
other consideration by an individual who, a) within the past TWELVE (12) months, sented as a UNIVERSITY 
employee or In the case of the Legislature, a legislator, and b) participated while an employee or legislator on matters 

. related \0 this Agreement 

CONTRACTOR understands that the Agreement to which this dOCllment is attached Is voidable on behalf of the 
UNIVERSITY if this Agreement was entered Into in violation of any provision of chapter 64, Hawaii Revised Statutes, 
commonly referred to as the Code of EthJcs, Including the provisions which are the source of the declarations above. 
Addlllonaly, any fee, compensation, gift or profit received by any person as a resu~ of a violation of the Code of Ethics 
may be recovered by the UNIVERSITY. 

DATED: Honolulu, HawaH, ----------rr-rr-H-I--tI 

or 

• Reminder to UNIVERSITY PROGRAM: If "Is" Is cl!cJed, YOUR PROGRAM Is required, under Section 64-15, 
Hawali R8IIised StaMas, to file with the State Ethics Commission, TEN (10) days before the Agreement Is entered 
into, a \Witten Justification as to why the Agreementwas not required to be competitively bid. 
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a. In the perfonnance of services required under this Agreement, the CONTRACTOR Is an "independent 
contractor," wHh the authority and responsibility to control and direc:t the perfonnance and details of the 
work and seNices required under this Agreement however, the UNIVERSITY shall have a general right to 
Inspect work in progress to determine whether, In the UNIVERSITY's opinion, the services are being 
performed by the CONTRACTOR in compliance wHh this Agreement. It is understood that the 
UNIVERStTY does not agree'\o use the CONTRACTOR exclusively, and that the CONTRACTOR is free 
to contract to provide services to other Individuals or entities while under contract with the UNIVERSITY. 

b. Th~ CONTRACTOR and the CONTRACTOR's employees. and agents are not by reason of this 
Agreemen~. agents or employees of the UNIVERSITY for any purpose, and the CONTRACTOR and the 
CONTRACTOR's employees and agents shall not be entHled to claim or receive from the UNIVERSITY 
any vacation, sick leave, retirement, worke(s compensation, Unemployment insurance, or other benefits 
provided to UNIVERSITY employees. 

c. The CONTRACTOR shall be responsible for the accuracy, completeness, and adequacy of the 
CONTRACTOR's performance under this Agreement Furthennore, the CONTRACTOR intentionally, 
voluntarily, and knowingly assumes the sale and entire liability to the CONTRACTOR's employees and 
agents, and to any individual not a party to this Agreement, for all loss, damage, or Injury caused by the 
CONTRACTOR, or the CONTRACTOR's employees or agents in the course of their employment 

d. The CONTRACTOR shall be responsible for payment of all applicable federal, state, and county taxes 
and fees which may become due and owing by the CONTRACTOR by reason of this Agreement, 
including but not tinHed to (i) income taxes, QQ employment related fees, assessments, and taxes, and 
QiQ general excise taxes. The CONTRACTOR also Is responsible for obtaining aW licenses, pennHs, and 
certificates iliat may be required In order to perform 'thls Agreement. 

e. The CONTRACTOR shan obtain a general excise tax license from the Department of Taxation, State of 
HawaN, in accordance wHh Section 237..e, HawaH Revised Statutes, and shall comply with all 
requirements thereof. The CONTRACTOR shal be solely responsible for meeting aK requirements 
necessary to obtain the tax clearance certificates required for execution of the Agreement and for final 
payment under Sections 103-53, HawaD Revised Statutes, and Section 17 of these General CondHiOns. 

f. The CONTRACTOR Is responsibte for securing aI employee-related insurance coverage for the 
CONTRACTOR and the CONTRACTOR's employees and agents that is or may be required by law, and 
for payment of all premiums, costs, and other liabnltl.s associated wi1h secuMng the Insurance coverage. 

2. Personnel Requirements 

a. The CONTRACTOR shall secure, at the CONTRACTOR's own expense, al personnel reqlJired to 
perform this Agreement 
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b. The CONTRACTOR shall ensure that the CONTRACTOR's employees or agents are experienced and 
fully quafdied to engage in the activities and perfonn the services required under this Agreement, and that 
all applicable licensing and operating requirements imposed or required under federal, state, or county 
law, and all applicable accreditation and other standards of quality generally aceepled In the field of the 
activitles of such employees and agents are complied wfth and satisfied. 

3. Nondiscrimination 

No person performing wolk under this Agreement, including any subcontractor, employee, or agent of the 
CONTRACTOR, shall engage In any dlscrlmlnaUon that 15 prohibHed by any applicable federal, state, or county 
Jaw. 

4. Subcontracts and assignments 

The CONTRACTOR shall not assign or subcontract- any of the CONTRACTOR's duties, obllgaUons, or 
interests under: this Agreement wfthout the prior written consent of the UNIVERSITY. Addmonally, no 
assignment by the CONTRACTOR of the CONTRACTOR's right to compensation under this Agreement shall 
be effective unless and until the assignment Is approved by the Vice President for Budget and Finance and 
Chief Financial Officer of the University of HawaII, as provided In Section 40-58, HawaII Revised StaMes. 

5. Conflicts of Interest 

The CONTRACTOR represents that neither the CONTRACTOR, nor any employee or agent of the 
CONTRACTOR, presently has any interest, and promises that no such Interest, direct or indirect. shall be 
acquired, that would or might conflict In any manner or degree wfth the CONTRACTOR's perfonnance under 
this Agreement 

6. Compliance wfth Laws 

The CONTRACTOR shall comply with all federal, state, and county laws, ordinances, codes, rules, and 
regulations, as the same may be amended from time to Ume, that in any way affect the CONTRACTOR's 
performance of this Agreemen\; . 

7. Indemnification and Defense 

The CONTRACTOR shall defend, Indemnify, and hold hannless the University of Hawaii and their officers, 
employees, and agents from and against all lIabiity, loss, damage, cost, and expense, including all aDomeys' 
fees, and atl claims, suits, and demands therefor, arising out of or resulting from the acts or omissions of the 
CONTRACTOR or the CONTRACTOR's employees, oflicers, agents, or subcontractors under this Agreement. 
The provisions of this paragraph shall remain in full force and effect notwithstanding the expiration or earty 
termination ofthi.Agreement 

8. Modification of Agreement 

Any modification, aDeration, amendment, change, or extension of any term, provision, or cond"Jtion of this 
Agreement shall be made only by written amendment to this Agreement, signed by the CONTRACTOR and the 
UNIVERSITY, provided that change orders shall be made In accordance with pruagraph 9, Change Olders, 
here~. . 
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9. Change Orders 

a. By a Wlitten order, at any time, and without notice to any surety, the procurement officer may. subject to all 
appropriate adjustments, make changes within the general scope of Ihls Agreement as may be found to 
be necessary or desirable. Such changes shall not invalidate the contract or release the sureties, and the 
CONTRACTOR will perform the work as changed, as though it had been part of the ortglnal contract. 

b. Adlustments of prtce or time for performance. If any change order increases or decreases the 
CONTRACTOR's cost of, or the 1Ime required for, performance of any part of the work under this 
Agreement, whether or not changed by the order, an adjustment shall be made and the Agreement 
modlfled In writing accordlngo/. Any adjustment in Agreement price made pursuant to this paragraph shall 
be determined In accordance with the price adjustment paragraph of this Agreement Failure of the 
parties to agree to an adjustment shall not excuse the CONTRACTOR from proceeding with the 
Agreement as changed. provided that the agency procurement officer promptly and duly makes the 
provisional adjustments in payment or Ii,,!e for performance as may be reasonable. By proceeding with 
the' work, the CONTRACTOR shall not be· deemed. to have prejudiced any claim for additional 
compensation. or an e)dension of time for completion. 

c. Time period for claim. Wrthln TEN (10) days afler receipt of a Wlitten change order under 9.a, unless the 
periOd is extended by the agency procurement officer In Writing, the CONTRACTOR shaH file notice of 
Intent to assert a claim for an adjustment The requirement for a tlmeo/ Wlitten response cannot be 
waived and shall be a condition precedent to the assertion of a claim. 

d. Claim barred aner final oayment. No claim by the CONTRACTOR for an adjustment hereunder shall be 
allowed if written notice is not given plior to final payment under this Agreement. 

e. Other claims not barred. In the absence of a change order, nothing in this paragraph shall be deemed to 
restrict the CONTRACTOR's right to pursue a claim under the Agreement or for breach of contract 

10. PrlceAdiustment 

a. Price adjustment. Any adjustment in Agreement prlce pursuant to a provision In this Agreement shall be 
made In one or more of the following ways: 

(1) By agreement on a fixed price ailjustment before commencement of the pertinent perfonnance or 
as soon therealler as practicable; 

(Z) By unit prices specilled In the Agreement or subsequently agreed upon; 

(3) By the costs attnbufable to the event or situation covered by the provision, plus appropriate profit or 
ree, all as specified In the Agreement or subsequently agreed upon; 

(4) In such other manner as the parties may mutually agree; or 

(5) In the absence of agreement between the parties, by a unilateral determination· by the procurement 
officer of the costs attributable to the event or sttuatlon covered by the provisions, plus appropriate 
profit or fee, atl as computed by the UNIVERSITY In accordance with generaJo/ aooepted aocountlng 
principles. 
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b. Submission of cost or pricing data. The CONTRACTOR shall provide cost or pricing data for any price 
adjustments. 

11. Suspension of Agreement 

The UNIVERSITY reselVes the right at any time and for any reason to suspend this Agreement for any 
reasonable periOlf, .URon written notice to tho CONTRACTOR in accordance with the provisions herein • 

. " " " .. - '":. :::.,u- . 

a. Order to staR performance. The procurement officer may, bywrltten order to the CONTRACTOR, at any 
lime, and wlthout nolice to any surely, require the CONTRACTOR to stop all or any part of Ihe 
perfonnance called for by this !'Qreemen!. This order shan be for a specified period not exceeding SIXTY 
(60) days after the order Is delivered 10 the CONTRACTOR, unless the parties agree 10 any further period. 
My such order shall be Identified specifically as a slop performance order issued pursuant 10 this 
paragraph. Upon receipt of such an order, the CONTRACTOR shall forthwlth comply with fts terms and 
suspend all perfonnance under this Agreement al the time stated, provided, however,the CONTRACTOR 
shall take all reasonable steps to minlm;,:e the occurrence of cosls allocable to the performance covered 
by the order dullng Ihe period of perfonnance sloppage. Before the slop performance order expires, or 
within any further period to which the parties shan have agreed, the agency procurement officer shall 
either. 

(1) Cancel the slop performance order, or 

. (2) Tennlnate the performance covered by such order as provided in the termination for defauR 
provisions or the lermination for convenience provisions of this Agreement. 

b. Cancellation or expiration of the order. If a slop perfonnance order issued under this section is cancelled 
. at any time during the peliod specified In the order, or if the peliod of the order or any extension thereof 
expires, the CONTRACTOR shaH have the right to resume perfonnance. M appropriate adjustment shall 
be made In the delivery schedule or Agreement price, or both, and the Agreement shal be modified in 
wrlling aocordingly, If: 

(1) The stop perfonnance order results in an Increase in the time· required for, or in the 
CONTRACTOR's cost properly a'ocable to, the performance of any part of this A!Jreemen~ and 

(2) The CONTRACTOR asserts a claim for such an adjustment wiIhIn THIRTY (30) days after the end 
of the period of performance sloppage; provided that, if the plDClll'ement officer decides that the 
facts Justify such action, any such claim asserted may be received and acted upon at any time prlor 
to final payment under this Agreement 

c. Termlna"on of stopped performance. If a stop performance order Is not cancelled and the perfomlance 
covered by such older is terminated for defauH or convenience, the reasonable costs resuHlng from the 
stop pelformance older shall be allowable by adjustment or othenMse. 

d. Ad[ystment of price My adjustment in Agreement price made pursuant to this paragraph shall be 
determined In aocordance with the price adjuslment provision of this Agreement 

12. Disputes 

All disputes arising under or related to this contract shal be resolved In accordance with this clause. 

a. A claim by the CONTRACTOR shall be made, in writing, and submitted to the DIRECTOR for a written 
decision. 
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b. The DIRECTOR shall render a decision within NiNETY (90) days of the request, sUbject to reasonabie 
extension on a showing of good cause. The finding and declsipn shaB be written and shall be furnished to 
the CONTRACTOR providing evidence of receipt. 

c. The decision shall be in accordance with University Administrative Procedure A8.275. The DIRECTOR's 
decision shall be mal. 

.' .;. ~~ ... .- . " 
-"---_.;_ .... '.~. -~ -~ .. -:.'~ - . . 

13. Claims Based on a Procurement Officer's Actions or Omissions 

a. Changes in scope. If any action or omission on the part of a procurement officer or designee of such 
officer, requiring performance changes within the scope of the Agreement constitutes the basis for a claim 
by the CONTRACTOR for addHional compensation, damages, or an extension of time for completion, the 
CONTRACTOR shall continue with performance of the Agreement in compliance wHh the directions or 
orders of such officlals, but by so doing, the CONTRACTOR shall not be deemed to have prejudiced any 
claim for addUional compensation, damages, or.<\1l",xfenslon of time for completion; provided: 

(1) WoHe" notice reguired. The CONTRACTOR shall have given wriHen notice to the procurement 
officer or designee of such officer: 

(A) Prior to the commencement of the performance Involved, if at that time the CONTRACTOR 
knows of the occurrence of such action or omission; 

(8) Within THIRTY (30) days afler the CONTRACTOR knows of the occurrence of suell action or 
omiSSion, W the CONTRACTOR did not have such knowiedge prior to the commencement of 
the performance; or 

(C) Wdhln such further time as may be allowed by the procurement officer in wrimg. 

(2) Notice content. This notice shall slate that the CONTRACTOR regards the act or omission as a 
reason which may enliUe the CONTRACTOR to additional compensation, damages, or an 
eXlensi"" o( time. The procuremeQI qffiCer or designee of suell officer, upon receipt of such notice, 
may rescind such action; remedY suell oinlssion; or take· such other steps as may be deemed 
advisable IJi the discretion of the procurement officer or deSignee of such officer, 

(3) BaSis must be explained. The notice required by paragraph 13.a.(I) describes as clearly as 
practicable at the lime the reasons why the CONTRACTOR believes thai additional compensation, 
damages, or an extension of time may be remedies to which the CONTRACTOR Is enliUed; and 

(4) Claim musl be lustifled. The CONTRACTOR must maintain and upon request make available to 
the procurement offiCer within a reasonable Ume, detailed records 10 the extent practicable, and 
other documeniation and evidence saustactOf}' 10 the UNIVERSITY, justifying the clalmed additional 
costs or an extension of time In connection with such chenges. 

b. CONTRACTOR not excused. Nothing herein contained, however, shall excuse the CONTRACTOR from 
compAanee with any rules or laws precluding any state officers and CONTRACTOR from acting In 
coluslon or bad faith in issuing or performing change orders which are clearly nol within the scope of the 
Agreement. 

c. Price adlustrnent. Any adjustment In the p~ee made pursuant to this paragraph shall be determined In 
accordance with Ihe price adjustment provision of this Agreement. 

5 



University-3213 

~. .. . 

~".,.." .-;f'+~J'~:i~'~ii~if~jii.i~g1'~,,~_.: ,."',, 
Attachment 5 

14. Confidentlaflly of Material 

a. All material given to or made available to the CONTRACTOR by virtue of this Agreement, which Is 
identified as proprietary or confidenfiallnfonnatlon, will ba safeguarded by the CONTRACTOR and Shalf 
not be disclosed to any individual or organization without the priorwritlen approval of the UNIVERSITY. 

b. All Infonnation, data, or other material provided by the CONTRACTOR to the UNIVERSITY shalf be 
SUbJect to the Unifonn Infonnation Practices Act. chapter 92F, HawaII Revised Statutes. 

15. Ownership Rights and Copyright 

The UNIVERSITY shall have complete ownership of alf material, both finished and unfinished, which is 
developed, prepared, assembled, or conceived by the CONTRACTOR pursuant to this Agreement, and all such 
material shall ba considered 'worl<s made for hire." All such malerial shall be derIVered to the UNNERSITY 
upon expiration or termination of this Agreement. The UNIVERSITY, in its sole discretion, shall have the 
exclusive right to copyright any product, concept, or material developed, prepared, assembled, or conceived by 
the CONTRACTOR pursuant to this Agreement. 

16. ~ 

The CONTRACTOR shall not refer to the UNNERSITY, or any office, agency, or officer thereof, or to the 
.. l .. ~f.'!ices provfded under Ihis Agreement, in any of the CONTRACTOR's brochures, advertisements, or other 
publfciiy 'of the CONTRACTOR. AU media contacls with the CONTRACTOR about Ihls Agreement or the 
perfonnance under this Agreement shalf be refemed to the procurement officer. 

17. Payment Procedures; Final Payment Tax Clearance 

All payments under this Agreement shal be made only upon submission by CONTRACTOR of Invoices 
specifying Ihe amount due and certifying thai seNlce. requested under the Agreement have been performed by 
CONTRACTOR accord\ng to the Agr""menl Such payments are subject to availability of funds and aDotment 
by the Director of Finance In accordance with chapter 37, HawaII Revised Statutes. Further, all payments shaD 
be made in:;":c9ril~e With'and su~ect 10 chapter40,'Hawail RevisedStalutesi Final paymeiltUnderthls 
Agreement shalf ba subject to Section 103-53, Hawafi Revised Statutes, which require a valid tax clearance, 
FORM A-6 (Rev. 2005), from the State of Hawaii, Department of Taxalion and the Internal Revenue Service 
(IRS) shOwing that all lax returns due have been flied, and all taxes, Interest and penalties levied or accrued 
under the provisions of TIlle 14 that an; administered by the Department of Taxation and under the Internal 
Revenue Code against the CON~CTOR have been paid. 

18. Tennlnafion for Defau~ 

a. Default. If the CONTRACTOR refuses or fait. to perfonn any of the provisions of thts Agreement with 
such diligence as will ensure tis completion within \he time specified In this Agreement, or any extension 
thereof, otherwise falls to timely salisI\' \he Agreement provisions, or commtis any other substantia! 
breach of this Agreement, the procurement officer may notify \he CONTRACTOR in writing of \he delay or 
nOll-performance and W not cured in TEN (10) days or any longer time specified In writing by the 
procurement officer, such officer may lenninate \he CONTRACTOR's right to proceed with \he Agreement 
or such part of \he Agreement as to which there has been delay or faHure to property perfonn. In \he 
event of termination In whole or In part the procurement olli:er may procure similar goods or services in a 
manner and upon teons deemed appropriate by the procurement officer. The CONTRACTOR shal 
continue performance of \he Agreement to the extent K Is not tenninated and shal be liable for excess 
costs Incumed In procuring similar goods or services. 

6 
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b. CONTRACTOR's duties. Notwithstanding tennlnation of the Agreement and subject to any directions 
from the procurement officer, the CONTRACTOR shaD take timely, reasonabl., and necessary action to 
protect and prese",e property In the possession of the CONTRACTOR in which the UNIVERSITY has an 
interest 

c. Compensation. Payment for completed se"'ices delivered and accepted by the UNIVERSITY shall be at 
the plice set forth In the Agreement. Payment for the protection and preseIVation of property shall be in 
an amount agreed upon by the CONTRACTOR and the procurement officer, if the parties fail to agree, 
Ute procurement officer shall set an amount conSistent with th. CONTRACTOR's rights under Ute 
Agreement. The UNIVERSITY may withhold from amounts due Ute CONTRACTOR such sums as Ute 
procurement officer deems to be necessary to protect the UNIVERSITY against loss because of . 
outstanding liens or ctalms of former lien holders and to reimburse the UNIVERSITY for the excess costs 
incurred in procuring similar services. 

d. Excuse for nonperfonnance or delayed perfonnanee. Except with respect to. defauHs of subcontractors, 
!lie· CONTRACTOR shall not be In defauH by reason of any failure In perfonnanoe of this Agreement in 
accordance with lis tenns, including any fallure by Ute CONTRACTOR to make progress in Ute 
proseCution of the perfomiallce hereunder which endangers such perfonnance, if the CONTRACTOR 
has notified the procurement officer within FIFTEEN (15) days after the cause of the delay and the failure 
anses.out of causes such as: acts of God; acts of the public enemy; aCts of the State and any other 
governmental body In lis sovereign or contractual capacity; fires; floods; epidemics; quarantine 
resbictions; stnkes or-other labor diSputes; freight embargoes; or unusually severe weather. If the failure 
to perfonn Is caused by the failure of a subcontractor to perfonn or to make progress, and if such fal!Jre 
arises out of causes similar to those set forth above, the CONTRACTOR shan not be deemed to b. In 
defaufl, unless the services to be fumlshed by the subcontractor were reasonably obtainable from other 
sources ill sufficient time to penn~ CONTRACTOR to meet the requirements of the Agreement Upon 
request of the CONTRACTOR, the procurement officer shall ascertain the facts and extent of such failure, 
and, if such officer detennlnes that any failure to perfonn was occasioned by anyone or more of the 
excusable causes, and that, but for the excusable cause, the CONTRACTOR's progress and 
performance _ would ~ave met the tenns of the Agreement, the delivery schedule shall be revised 
accor~gly, subject to the rights 01: the UNIVERSITY. under the Agreement As used in this part of this 
para~raph 18.d;, the terin 'sulieontractor' means subcOntractor at anytfer; . 

e. Erroneous tennlnation for defaull If, after notice of tennlnation of the CONTRACTOR's rtghl to proceed 
under the provisions ofthts paragraph 18, ~ Is determined for any reason that the CONTRACTOR was not 
In default under the provisions of this Agreement or that the delay was excusable under the provisions of 
18.d., 'Excuse for nonperibnnance or delayed performance.' the rtghls and obigations of the parties shall, 
if th. Agreement contains a provislon providing for tannlnation for convenience of the UNIVERSITY, be 
the same as if the notice of termination had been issued pU/suant to such provision. If, In the foregoing 
circumstances, this Agreement does not contain a proviSion providing for tennination for convenience of 
the UNIVERSITY, 1I1e Agreement shall be adjusled to compensate for such termination and the 
Agreement modified accorCllgly. 

f. AddfUonal rights and remedies. The rtghls and remedies provided in this paragraph 18 are In addition to 
any other rtghts and remedies provided by law or under this Agreement 

7 
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19. Termination for Convenience 

a. Termination. The procurement officer may, when the Interests of the UNIVERSITY so require, terminate 
this Agreement, in whole or in part, for the convenience of the UNIVERSITY. The procurement officer 
shall give written notice of the termination to the CONTRACTOR specifying the part tit the Agreement 
terminated and when termination becomes effective. 

b. CONTRACTOR's obligations. The CONTRACTOR shall incur no further obligations in connection with 
the terminated performance, and on the date(s) set in the notice of termination the CONTRACTOR will 
stop performance to the extent specified. The CONTRACTOR shall also terminate outstanding orders 
and subcontracts as they relate to the terminated performance. The CONTRACTOR shan settle the 
liabilities and claims arising out of the termination of subcontracts and orders coonected with the 
terminated performance. The procurement officer may dIrect the CONTRACTOR to assign the 
CONTRACTOR's right, title, and Interest under terminated orders or subcootracts to the UNIVERSITY. 
The CONTRACTOR must still complete the performance not terminated by the notice of termination and 
may incur obligations as necessal)! to do so. 

20. Governing Law 

The validity of this Agreement and any of Ks terms or proviSions, as well as the rights and duties of the parties to 
this Agreemen~ shall be govemed by the laws of the State of HawalL Any action at law or in equity to enforce 
or interpret the provisions of this Agreement shall be brought In a state court of competent Jurisdiction in 
Honolulu, Hawaii. 

21. Severability 

In the event that any provision of this Agreement·;s declared invalid or unenforqable by a court, ·such Invalidity 
or unenforceability shall not affect the validity or enforceablUly of the remaining terms of this Agreement. 

22. Waiver 

The faIlure of the U~I'iERSITY to insist upon the strict compliance with any term, prOVision, or condHion of this 
Agreement shall not constHute or be deemed to constltirte a waiver or relinquishment of the UNIVERSITY's 
right to enforce the same in accordance with this Agreement 

B 
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The CONTRACTOR and the UNIVERSITY agree that the UNIVERSITY will be requesting 
the CONTRACTOR's assistance with a broad range of matters and issues relating to the 
Litigation and the matters described in the scope of Services. In providing such assistance, 
the CONTRACTOR will review, evaluate, analyze, and make recommendations with 
respect to best achieving, in a cost effective manner that prudently addresses the potential 
risks involved, the resolution of the Litigation and the implementation of any such resoiution. 
The CONTRACTOR agrees to use its best efforts to provide such services and assistance 
within the timeframe requested by the UNIVERSITY. 

With respect to each specific task or issue for which the UNIVERSiTY requests assistance, 
the CONTRACTOR agrees to give to the UNiVERSITY a cost estimate for providing the 
requested assistance. The CONTRACTOR and the UNiVERSITY will work toward a 
mutually agreeable budget covering the requested assistance. 

The CONTRACTOR shall provide the UNIVERSITY with periodic status reports conceming 
each of the tasks, issues, and matters for which the UNiVERSITY has requested assistance 
from the CONTRACTOR. . 

2. INSURANCE 

The CONTRACTOR shall maintain professional liability insurance acceptable to the 
UNIVERSITY in full force and effect throughout the term of this Agreement The policy or 
policies of such professionalllabiiity insurance acceptable to the UNiVERSiTY and 
maintained by the CONTRACtOR shall provide single limit coverage in the amount of 
$SJ)(JO.DOO per claim and $5.000,000 aggregate for all claims made during the policy period 
(hereafter the 'CONTRACTOR's Insurance"). 

The CONTRACTOR's Insurance shaH be in force the first day of the term of this 
Agreement 

3. PRINCIPAL ATTORNEY 

The CONTRACTOR shall assign Mark J. Bennett as the principal attorney for performing 
and providing the legal services and completing the work requested by the UNIVERSITY. 
The CONTRACTOR shall not modify this assignment without the UNIVERSiTY's prior 
written consent The CONTRACTOR, with the UNiVERSITY's prior written consent, may 
assign other attorneys to perform legal services requested by the UNIVERSITY under this 
Agreement, and the hourly rates for such other attorneys shall be mutually agreed upon 
between the UNiVERSITY and the CONTRACTOR. The UNIVERSITY shall advise the 
CONTRACTOR ofthe hourly rate that the UNIVERSiTY is willing to pay for the services of 
such other attorneys. 

1 
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4. CAMPAIGN CONTRIBUTIONS BY STATE AND COUNTY CONTRACTORS 

Contractors are hereby notified of the applicability of Section 11-205.5, HRS, which 
states that campaign contributions are prohibited from specified State or county 
government contractors during the term of the contract if the contractors are paid with 
funds appropriated by a legislative body. Further information is available from the State 
CampaIgn Spending Commission at www.hawaii.gov/campaign or at (808) 586-0285. 
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OPRPM FORM 51 
(Rev. 2/00) 

( ~ 
UNIVERSITY OF HAWNI MODIFICATION OF CONTRACT PAGE 1 of1 

1. MODIFICATION NO. 3. CONTRACT NO. C110122 Dated 03/221111 PROJECT TITLE 

1 Legal Services to Advise and Represent the University of Hawai'l in the 
2. EFFECTIVE DATE Matter of Philippe Gross vs. University of Hawai'i, et aI., Civil No.1 0-00684 

August 18, 2011 
4. ISSUED BY 5. CONTRACTOR (NAME AND ADDRESS) 

Director, Office of Procurement and Starn O'Toole Marcus & Fisher 
Real Property Management Pacific Guardian Center, Makal Tower 

1400 Lower Campus Road, Room 15 733 Bishop Stree~ Suite 1900 
Honolulu Hawal'l 96822 BUYER: K. Mlnato Honolulu Hawal'l 96813 

6. (a) 0 This Change Order Is Issued pursuant to -;:-:-;;:-:-::;=~=== __ =...,... ___________ _ 
The changes set forth in block 7 are made to the above numbered contract. 

(b) 0 The above numbered contract Is modified to reflect'admlnlstrative change. 
(c) IilI This Supplemental Agreement is entered into to modifY the contract as set forth in block 7 

7. DESCRIPTION OF MODIFICATION 

Pursuant to paragraph 8, Modiflcation of Agreement, of the UNIVERSITY OF HAWN I GENERAL CONDITIONS FOR 
AGREEMENTS FOR SERVICES, the subject contract shall be modified as follows: 

a. The maximum ceiling amount In Attachment 3, COMPENSATION AND PAYMENT SCHEDULE, shall be 
Increased by $50,000.00 for a new compensation celllng $100,000.00. 

b. All other terms and conditions shall remain the same. 

ALL TERMS AND CONDITIONS OF THE DOCUMENT REFERENCED IN BLOCK 3 UNLESS HERETOFORE 

9. , CONTRACTOR IS NOT REQUIRED TO SIGN THIS DOCUMENT. 

STARN O'TOOLE MARCUS & FISHER 

Mark J. Bennett, Director 

18I CONTRACTOR IS REQUIRED TO SIGN THIS DOCUMENT 
AND RETURN ORIGINAL AND tYJ. COPIES TO THE 
DIRECTOR, OFFICE OF PROCUREMENT AND REAL 
PROPERTY MANAGEMENT 



OPRPM FORM 51 
(Rev. 2/00) 

UNIVERSITY OF HAWAI'I MODIFICATION OF CONTRACT PAGE 1 of 1 

1. MODIFICATION NO. 3. CONTRACT NO. C110122 Dated 03/22/11 J PROJECT TITLE 

2 Legal. Services to Advise and Represent the University of Hawal'lln the 
2. EFFECTIVE DATE Matter of Philippe Gross vs. University of Hawai'i, et aI., Civil No.1 0·00684 

December 8, 2011 .' 
4. ISSUED BY 5. CONTRACTOR (NAME AND ADDRESS) 

Director, Office of Procurement and Starn O'Toole Marcus & Fisher 
Real Property Management Pacific Guardian Center, Makai Tower 

1400 Lower Campus Road, Room 15 733 Bishop Street, Suite 1900 
Honolulu Hawai'j 96822 BUYER: K. Minato Honolulu Hawal'i 96813 

6. (a) 0 This Change Order is issued pursuant to ==::-::=::-:===-=== __________ _ 
The changes set forth In block 7 are made to the above numbered contract. 

(b) 0 The above numbered contract Is modlfled to reflect administrative change. 
(c) IBl This Supplemental Agreement is entered into to mOdify the contract as set forth In block 7 

7. DESCRIPTION OF MODIFICATION 

Pursuant to paragraph 8, Modification of Agreement, of the UNIVERSITY OF HAWAI'I GENERAL CONDITIONS FOR 
AGREEMENTS FOR SERVICES, the subject contract shall be modified as follows: 

a. The maximum ceiling amount In Attachment 3, COMPENSATION AND PAYMENT SCHEDULE, shall be 
Increased by $10,000.00 for a new compensation cellin9 $110,000.00. 

b. All other terms and conditions shall remain the same. 

~l("I'PT AS PROVIDED HEREIN, ALL TERMS AND CONDITIONS OF THE DOCUMENT REFERENCED IN BLOCK 3 UNLESS HERETOFORE 

9. 0 CONTRACTOR IS NOT REQUIRED TO SIGN THIS DOCUMENT. 

::"E 
aulh od 5 nature DATE 

11. NAME & TITLE OF SIGNER (TYPE OR PRINT) 

MlrtJ.eer. .. 
"Di rr:r::tCY 

181 CONTRACTOR IS REQUIRED TO SIGN THIS DOCUMENT 
AND RETURN ORIGINAL AND A!J. COPIES TO THE 
DIRECTOR, OFFICE OF PROCUREMENT AND REAL 
PROPERTY MANAGEMENT 

12. UNIVERSITY OF HAWAJ'I 

• 

BY 

13. NAME & TITLE OF SIGNER (TYPE OR PRINT) 

Duff ZWald, Director, Office of Procurement and 
Real Property Management 



OPRPM FORM 51 
(Rev. 2/00) 

UNIVERSITY OF HAWAI'I MODIFICATION OF CONTRACT PAGE 1 of1 

1. MODIFICATION NO. 3. CONTRACT NO. C110122 Dated 03/22/11/ PROJECT TITLE 

3 Legal Services to Advise and Represent the University of Hawai'i In the 
2. EFFECTIVE OATE - .:~ Matter of Philippe Gross vs. University of Hawai'l, et al., Civil No.1 0-00684 

'. 

April 18, 2012 
4. ISSUED BY 5. CONTRACTOR (NAME AND ADDRESS) 

Director, Office of Procurement and Starn O'Toole Marcus & Fisher 
Real Property Management Pacific Guardian Center, Makai Tower 

1400 Lower Campus Road, Room 15 733 Bishop Street, Suite 1900 
Honolulu Hawai'i 96822 BUYER; K. Mlnato Honolulu, Hawai'l 96813 

6. (a) 0 This Change Order Is Issued pursuant to 
The changes set forth in block 7 are made::-"to~t:;:h:-e-::a~bo::-v:::e-=n::-:u=m:;::b:-er:::e:;d-=c=on::-;t=ra:::c-;-t.-----------

(b) 0 The above numbered contract is modified to reflect administrative change. 
(c) IiSl This Supplemental Agreement Is entered into to modify the contract as set forth in block 7 

7. DESCRIPTION OF MODIFICATION 

Pursuant to paragraph 8, Modification of Agreement, of the UNIVERSITY OF HAWAI't GENERAL CONDITIONS FOR 
AGREEMENTS FOR SERVICES, the subject contract shall be modified as follows; 

a. The maximum ceiling amount In Attachment 3, COMPENSATION AND PAYMENT SCHEDULE, shall be 
Increased by $50,000.00 for a new compensation ceiling $160,000.00. 

b. All other terms and conditions shall remain the same. 

HE~:EJN., ALL TERMS AND CONDITIONS OF THE DOCUMENT REFERENCED IN BLOCK 3 UNLESS HERETOFORE 

9. 0 CONTRACTOR IS NOT REQUIRED TO SIGN THIS DOCUMENT. 

10. N~rvuCO~T 

BY _1'-;:,-:: 1= 1lAA{:::T:;-::':Zt.=----~-....... .". 
authorized si re DATE 

11. NAME & TITL OF SIGNER (TYPE OR PRINT) 

I8J CONTRACTOR IS REQUIRED TO SIGN THIS DOCUMENT 
AND RETURN ORIGINAL AND ALL COPIES TO THE 
DIRECTOR, OFFICE OF PROCUREMENT AND REAL 
PROPERTY MANAGEMENT 

12. UNIVERSITY OF HAWAI'I 

• ~~ ,NAY 212012 
BY 

DATE 

13. NAME & TITLE OF SIGNER (TYPE OR PRINT) 

Duff Zwald, Director, Office of Procurement and 
Real Property Management 
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OPRPM FORM 107L 
(Rev, 10/06) 

C110121 

" " 

UNIVERSITY OF HAWAII 
AGREEMENT FOR SERVICES 

This Agreement, effective the 18th day of __ .!C.A""pr",il __ , 

University-3221 

2011 , is entered Into between the 

University of HawaII (hereinafter "UNIVERSITY'l, and ____ -'S"'ta"'r.un..,O<.'T"'o"'o"'le=-M""'ar"'c"'u2,s ",&",F.,;is",h",e!...r _____ _ 

(hereinafter "CONTRACTOR"l, a __ ======:l;La~w~C:2.0!lrpl!!0:!£ra!¥,ti~on~==========-:-_~ 
(In5U1"((Il'Jlonlkld,~ KpartnenhJp,· ftJQIut nu1W"Ct" ·sote pnoprieIoBhlp," orotbtrltpl rana oJ Ihc CoolJlldOT.) 

under the laws of the State of ___ --..!H~aO!lwa~II~ ________ , whose business address and taxpayer 

identification number are as follows: Pacific Guardian Center, Makal Tower, 733 Blshoo Street, Suite 1900, 

Honolulu, Hawaii 96813: Taxpayer Identification Number 99-0215189 

RECITALS 

A. The UNIVERSITY is in need of the services described in this Agreement and its attachments, 

B, The UNIVERSITY desires to retain and engage the CONTRACTOR to provide the services, and the 
CONTRACTOR is agreeable to providing said services. 

C. Money is available to fund this Agreement pursuant to: 

(ll _____________ -::-:--.:--'20!!4.o;252Q8cL1 _____________ or 
(Cdtdli/f mhilOW'ttl) 

(2l ___________ -:;:::,::::-:-:-:--. ___________ _ 
(l1Sc:DlU7 r~uaI 8OUTte5) 

or both .. in the following amounts: State $p __ -,5!!!.O • .!dO!1l001,l.O.!!!O,--_ 

Federal $, ______ _ 

D. Pursuant to Section 304A-t03 and 304A-l05, HawaII Revised Statutes, as amended, the 
UNIVERSITY is authorized to enter into th'IS Agreement. 

NOW, THEREFORE, in consideration of the promises contained in this Agreement, the UNIVERSITY and 
the CONTRACTOR agree as follows: 

1. Scope of Services. The CONTRACTOR shall, In a proper and satisfactory manner as determined 
by the UNIVERSITY, provide all the services set forth in Attachment 1, which is hereby made a pari of this 
Agreement. 

2. TIme of Performance. The services required of the CONTRACTOR under this Agreement shail be 
performed and completed In accordance with the ''TIme Schedule" set forth in Attachment 2, which is hereby made a 
pari of this Agreement. 
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3. Compensation. The CONTRACTOR shall be compensated for selVices rendered and costs 
incurred under this Agreement In an total amount not to exceed $50.000 Fifty thousand and 
NOn 00 DOLLARS ($50,000), Including taxes, according to the "Compensation and Payment Schedule" set forth in 
AHachment 3, which Is hereby made a part of this Agreement. 

4. Standards of Conduct Declaration. The Standards of Conduct Declaration by CONTRACTOR, set 
forth in AHachment 4, is hereby made a part of this Agreement. 

5. Notices. Any wriHen notices required to be given by a party to this Agreement shall be .<a) delivered 
personally, or (b) sent by Unned States first class mail, postage prepaid, to the UNIVERSITY at the DIRECTOR's 
office in Honolulu, Hawaii at 1400 Lower Campus Road, Room 15, Honolulu, Hawaii 96822, or to the CONTRACTOR 
at the CONTRACTOR's address as indicated in the Agreement. A notice shall be deemed to have been received by 
the recipient THREE (3) days after mailing or at the time of actual receipt, whichever is earlier. The CONTRACTOR 
is responsible for notifying the UNIVERSITY In wrttlng of any change of address. 

6. Other Terms and Conditions. The General Condttions and the Special Condmons (if any) set forth in 
Attachments 5 and 6, respectively, are hereby made a part of this Agreement. The term "DIRECTOR" in the Geneml 
Conditions shall be understood to refer to the UNIVERSITY's Director of the Office of Procurement and Real Property 
Management, who is also the Procurement Officer. In the event of a conflict between the General Condnions and the 
Special Condnions, the Special Condmons shall conlrol. 

IN WITNESS WHEREOF, the UNIVERSITY and the CONTRACTOR have executed this Agreement 
effective as of the date first above wlitten. 

UNIVERSITY 

UNIVERSITY OF HAWAII· . 

By 
r 'c:: ~w ">:::=--

Its Director 0 6OffiCeOf Procurement 
and Real Property Management 

CONTRACTOR 

of Starn O'Toole Marcus & Fisher, a 
tion 

~~~~f7~~~--------------Na e: 

Tffie __ ~w~ect~~~ ________________________ • 

'Evidence of authority of the CONTRACTOR's representative to sign this Agreement for the CONTRACTOR must be 
aHached. 
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CONTRACTOR'S ACKNOWLEDGMENT 

State of Hawaii 

City and County of Honolulu 

) 
) SS. 
) 

,. 

On this 18th dayof_--"M"'a..,y'-__ _ 2 0 11, before me personally appeared 

Mark J. Bennett, to me personally known, who being by me duly sworn, did say that he is a director in 

Stam O'Toole Marcus & Fisher. a Hawai'i law corporation, the CONTRACTOR named in the foregoing instrument, 

and that he/she is authorized to Sign said instrument In behaK of the CONTRACTOR, and acknowledges that he 

executed said Instrument as the free act and deed of the CONTRACTOR. 

Document Dale: May 18, 2011 
Notary Name: .10ann;e Carreiro 
Document Description: Un j 17eX"s i t Y 

Joannie Carreiro 

My commission expires: ......J1C!lu/c..l!...lLIL1.!-".3 _____ _ 

Number of Pages:-;;-:-!:l +7== 
First Judicial Circuit 

of Hawaii Agreemeat fer Serviees 

s 
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Attachment 1 

SCOPE OF SERVICES 

The UNIVERSITY hereby retains the law firm of STARN O'TOOLE MARCUS & FISHER, 
a Hawai'i law corporation (hereafter referred to as "CONTRACTOR") to provide legal counsel, 
advice, and services to the University of Hawai'i (hereafter the "UNIVERSITY") In connection 
with an investigation(s) being conducted by 

(hereafter collectively the 
"Investigation") . 

. The CONTRACTOR's work in connection with the Investigation shall include any and all 
legal analysis, evaluation and representation necessary In response to the Investigation, 
including without limitation, meeting with individuals, negotiating and preparing agreements, 
contracts, and other necessary documents, and furnishing counsel, advice, and analysis on any. 
issue relating to the Investigation as may be requested or deemed necessary by the 
UNIVERSITY, Including preparing opinions or memorandums on any issues, and handling or 
assisting in the handling of any administrative proceedings, procurement matters, disputes, 
altemative dispute resolution proceedings, contractual matters and actions (such as formation 
and termination of individuals and entities), whether the proceedings or actions are conducted 
within judicial, administrative or altemative dispute resolution forums. 

The CONTRACTOR's "York hereunder shall include at least the following: 

A. Assist with implementing. negotiating and preparing agreements.. The 
CONTRACTOR shall exercise the CONTRACTOR's best professional judgment and render the 
necessary legal services to represent the UNIVERSITY in all matters relating to the 
Investigation, including, without limitation, providing assistance in: (1) developing and formulating 
the University's legal position, (2) representing the University in any proceedings related to the 
Investigation, (3) preparing agreements, contracts, and other documents as may be necessary 
to resolve the Investigation, (4) handling any administrative actions and proceedings relating to 
the Investigation, Including advising administrators and regents, and (5) expediting the resolution 
of the Investigation, as requested by the UNIVERSITY. 

B. Advice and counsel. The CONTRACTOR shall provide advice and counsel, 
including, without limitation, researching and preparing legal opinions or memorandums, with 
respect to matters related to the Investigation. The CONTRACTOR agrees, if so requested by 
the UNIVERSITY, to provide advice and counsel and other legal services to the UNIVERSITY 
with respect to any other issues or matters that involve issues similar to any of the Investigation 
issues. 

C. Supervision and reporting. All legal services on this case shall be under the 
detailed, specific supervision and management of Mark J. Bennett and he or his designated 
representative shall report to the UNIVERSITY's General Counselor designated representative. 

D. University approval. The CONTRACTOR shall promptly forward to the 
UNIVERSITY's General Counselor designated representative copies of all correspondence, 

1 
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documents, reports, analysis, evaluations, and work products arising out of or connected with 
the services rendered under this Agreement and shall tender for prior approval of the 
UNIVERSITY's General Counselor designated representative those items which the 
CONTRACTOR reasonably believes should have the UNIVERSITY's approval prior to release, 
filing, or use. 

E. Updates. The CONTRACTOR agrees to meet and confer from time to time with 
the UNIVERSITY's General Counselor designated representative regarding the progress and 
status of all legal services performed or being performed by the CONTRACTOR under this 
Agreement, including, withoui limitation, strategies, plans, tactics, and related matters. 

F. Assistance requires University approval. The CONTRACTOR shall not contract 
with or employ experts or consultants to assist the CONTRACTOR In the performance of this 
Agreement without the prior written approval of the UNIVERSITY. The UNIVERSITY and the 
CONTRACTOR do acknowledge, however, that the CONTRACTOR, from time to time, may 
need or deem it advisable to consult with attorneys, law firms, or other professionals that are 
situated in particular geographic areas or otherwise have expertise in specific areas of law or 
such geographic areas. If the CONTRACTOR deems such consultation necessary, the 
CONTRACTOR shall advise the UNIVERSITY's General Counselor designated representative, 
including furnishing information as to the reasons for the consultation and the estimated cost and 
obtain the UNIVERSITY's written approval before proceeding to incur or incurring obligations on 
behalf of the UNIVERSITY. 

G: Non exclusive. The UNIVERSITY and the CoNTRACTOR acknowledge and 
agree that (1) the CONTRACTOR's rights under this Agreement are not exclusive and (2) the 
UNIVERSITY may also retain other attorneys and law firms to advise, assist, and counsel the 
UNIVERSITY in the matters described herein, including related matters and matters on which 
the CONTRACTOR may have already provided legal services 

H. Payment responsibility. In the absence of the UNIVERSITY's prior written 
approval, the UNIVERSITY shall not be responsible to pay for the services or any work 
performed by an expert or consultant retained by the CONTRACTOR to perform work in 
connection with this Agreement. 

I. Separate matters. The UNIVERSITY and the CONTRACTOR acknowledge and 
agree that (1) the UNIVERSITY may be requesting the CONTRACTOR to provide legal services 
covering work and activities in a number of different areas (2) the funding to cover specific 
assignments or tasks may come from multiple sources within the UNIVERSITY, and (3) to 
expedite the processing of the invoices, the CONTRACTOR agrees to provide invoices that 
clearly detail and breakdown the hours spent for each specific assignment and task, and in 
accordance with such sub-accounts for specific subject areas covering such assignments and 
tasks, all as may be mutually agreed upon between the UNIVERSITY and the CONTRACTOR. 
Part of the reason for requiring such a breakdown is to enable each source offunding to more 
easily identify and verify the portion of each invoice for which it is responsible, if such a 
breakdown is necessary. 
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TIME OF PERFORMANCE 

SeNices by CONTRACTOR under this Agreement shall commence on April 19, 2011, 
and shall continue until the matters specified herein are resolved, unless earlier terminated by 
the UNIVERSITY as provided herein, or until funds allocated to this Agreement have been 
exhausted. 
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COMPENSATION AND PAYMENT SCHEDULE 

1. Rates. The CONTRACTOR shall be compensated for legal services rendered and 
costs incurred under this Agreement pursuant to the schedule below, with a maximum ceiling of 
FIFTY THOUSAND AND NO/100 DOLLARS ($50,000.00): 

Attorneys: 

Mark J. Bennett 
Brandi J. Buehn 

$375.00 per hour 
$200.00 per hour 

Paralegal: 

Connie Gardner $120.00 per hour 

2. Costs incurred. The UNIVERSITY shall l:]e responsible for paying on a current 
basis all costs and expenses which are reasonably incurred in the representation of the 
UNIVERSITY, including, but not limited to, court costs and fees, copying, depositions, long 
distance telephone charges, postage, travel expenses and charges incident to the performance 
of the legal services required hereunder. All expenses and costs incurred with respect to 
computer research shall be the responsibility of the CONTRACTOR. Costs incurred that require 
payment to third parties shall be charged to the UNIVERSITY on a pass through basis without 
surcharge. 

3. Invoices. Invoices for the CONTRACTOR's fees and expenses, including 
applicable taxes, shall be submitted (and billed) on a monthly basis and shall be payable within 
THIRTY (30) days, subject to the following: 

A. Obtaining reimbursement. All payments under this Agreement, Including 
reimbursement for costs, shall be made only upon submission by the CONTRACTOR of original 
invoices specifying the amount due and certifying that the costs billed have been incurred by the 
CONTRACTOR in furtherance of Its representation of the UNIVERSITY. 

B. Content. Original invoices submitted must inclUde at least the following: 

(1) A description of the specific task performed by CONTRACTOR. 
(2) Time billed will be reported by specific matter or task handled. 
(3) The time billed for specific tasks in increments no greater than one

tenth (.1) of an hour. 
(4) The hourly rate of the attorney or paralegal performing the task. 
(5) An itemized statement of disbursements, if charged. 
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STANDARDS OF CONDUCT DECLARATION 

Forthe purposes of this declaration: 

"Controlling interest" means an interest in a business or other undertaking which is sufficient in fact to control, 
whether the interest Is greater or less than FIFTY PERCENT (50%). 

"Employee" means any nominated, appointed, or elected officer or emptoyee of the State, including members 
of boards, commissions, and committees, and employees under contract to the state or of the constitutional 
convention, but excluding legislators, delegates to the const~utional convention, justices, and Judges. 

On behaW of Mark J. Bennett of Starn O'Toole Marcus & Fisher, a Hawal'i law cornoration ,the CONTRACTOR 
herein, the undersigned does declare, under penalty of pe~ury, as follows: 

1. CONTRACTOR (is) (is not) a legislator or an employee or a business in which a legislator or an 
employee has a controlling Interest." 

2. CONTRACTOR has not been assisted or represented by a legislator or employee for a fee or other 
compensation to obtain this Agreement and will not be assisted or represented by a legislator or employee for a fee or 
other compensation In the perfonnance of the Agreement, if the legislator or employee had been involved in the 
development or award of the Agreement. 

3. CONTRACTOR has not been assisted or represented for a fee or other compensation in the award 
of this Agreement by a UNIVERSI1Y employee or, in the case of the Legislature, by a legislator. 

4. CONTRACTOR has not been represented or assisted personally on matiers related to the 
Agreement by a person who has been an employee of the UNIVERSITY within the preceding lWO (2) years and 
who participated while in state office or employment on the matier with which the Agreement is directly concerned. 

5. CONTRACTOR has not been represented or assisted on matters related to this Agreemen~ for a 
fee or other consideration by an individual who, wahin the past lWELVE (12) months, has been a UNIVERSllY 
employee, or in the case of the Legislature, a legislator. 

6. CONTRACTOR has not been represented or assisted In the award of this Agreement for a fee or 
other consideration by an Individual who, a) w~ln the past lWELVE (12) months, served as a UNIVERSllY 
employee or in the case of the Legislature, a legislator, and b) participated while an employee or legislator on matiers 
related to this Agreement. 

CONTRACTOR understands that the Agreement to which this document is attached is voidable on behaW of the 
UNIVERSI1Y if this Agreement was entered Into in violation of any provision of chapter 84, Hawaii Revised Statutes, 
commonly referred to as the Code of Ethics, including the provisions which are the source of the declarations above. 
Additionally, any fee, compensation, gift or profl! received by any person as a resun of a violation of the Code of Ethics 
may be recovered by the UNIVERSllY. 

DATED: Honolulu, Hawaii, __ ...;M::,::A:..:,Y:........:.1..,;8:....=2...;Ol...;1 ___ --. 

~ 

CONT·1~;ll 
:m ~ V r? & Fisher 

Name: M rk J. Bennett 
Tille , 

" Reminder to UNIVERSllY PROGRAM: If "is" is circled, YOUR PROGRAM is reqUired, under Section 84-15, 
Hawaii Revised Statutes, to file w~ the State Ethics Commission, TEN (10) days before the Agreament is entered 
Into, a written justification as to why the Agreement was not required to be competitively bid. 
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a. In the performance of services required under this Agreement, the CONTRACTOR is an "independent 
contractor," with the authority and responsibility to control and direct the performance and details of the 
work and services required under this Agreemen~ however, the UNIVERSITY shall have a general right to 
inspect work in progress to determine whether, In the UNIVERSllYs opinion, the services are being 
performed by the CONTRACTOR in compliance with this Agreement. It is understood that the 
UNIVERSITY does not agree to uSe the CONTRACTOR exclusively, and that the CONTRACTOR is free 
to contract to provide services to other individuals or entities while under contract with the UNIVERSITY. 

b. The CONTRACTOR and the CONTRACTOR's employees and agents are not by reason of this 
Agreement, agents or employees of the UNIVERSITY for any purpose, and the CONTRACTOR and the 
CONTRACTOR's employees and agents shall not be entitled to claim or receive from the UNIVERSITY 
any vacation, sick leave, retirement, worker's compensation, unemployment insurance, or other benems 
provided to UNIVERSITY employees. 

c. The CONTRACTOR shall be responsible for the accuracy, completeness, and adequacy of the 
CONTRACTOR's performance under this Agreement. Furthennore,.the CONTRACTOR intentionally, 
voluntalily, and knowingly assumes the sole and entire liability to the CONTRACTOR's employees and 
agents, and to any individual not a party to this Agreement, for all loss, damage, or Injury caused by the 
CONTRACTOR, orthe CONTRACTOR's employees or agents in the course of their employment. 

d. The CONTRACTOR shall be reSpohsible for payment of all applicable federal, state, and county taxes 
and fees which may become due and owing by the CONTRACTOR by reason of this Agreement, 
including but not limited to (i) income taxes, ~i) employment related fees, assessments, and taxes, and 
(iii) general excise taxes. The CONTRACTOR also Is responsible for obtaining all licenses, permits, and 
certificates that may be required in order to perform this Agreement. 

e. The CONTRACTOR shall obtain a general excise tax license from the Department of Taxation, State of 
Hawaii, in accordance with Section 237-9, Hawaii Revised Statutes, and shall comply with all 
requirements thereof. The CONTRACTOR shall be solely responsible for meeting all reqUirements 
necessary to obtain the tax clearance certifICates required for execution of the Agreement and for final 
payment under Sections 103-53, Hawaii Revised Statutes, and Section 17 of these General Conditions. 

f. The CONTRACTOR Is responsible for securing all employee-related insurance coverage for the 
CONTRACTOR and the CONTRACTOR's employees and agents that Is or may be required by law, and 
for payment of all premiums, costs, and other liabilities associated with securing the insurance coverage. 

2. Personnel Reouirements 

a. The CONTRACTOR shall secure, at the CONTRACTOR's own expense, all personnel reqUired to 
perfonm this Agreement. 
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b. The CONTRACTOR shall ensure that the CONTRACTOR's employees or agents are experienced and 
fully qualified to engage in the activtties and perfonn the services required under this Agreement, and that 
all applicable licensing and operating requirements imposed or required under federal, state, or county 
law, and all applicable accredttatlon and other standards of qualtty generally accepted in the field of the 
activtties of such employees and agents are complied wtth and sa~sfied. 

3. Nondiscrimination 

No person perfonning work under this Agreement, including any subcontractor, employee, or agent of the 
CONTRACTOR, shall engage in any discrimination that is prohibned by any applicable federal, state, or county 
law. 

4. Subcontracts and Assignments 

The CONTRACTOR shall not assign or subcontract any of the CONTRACTOR's duties, obligations, or 
interests under this Agreement without the prior written consent of the UNIVERSITY. Addttlonally, no 
assignment by the CONTRACTOR of the CONTRACTOR's right to compensation under this Agreement shall 
be effective unless and until the assignment is approved by the Vice President for Budget and Finance and 
Chief Financial Officer ofthe Universtty of Hawaii, as provided in Section 40-58, Hawaii Revised Statutes. 

5. Conflicts of Interest 

The CONTRACTOR represents that netther the CONTRACTOR, nor any employee or agent of the 
CONTRACTOR, presently has any interest, and promises that no such interest, direct or indirect, shall be 
acquired, that would or might conflict in any manner or degree wtth the CONTRACTOR's perfonnance under 
this Agreement. 

6. Compliance wtth Laws 

The CONTRACTOR shall comply with all federal, state, and county laws, ordinances, codes, rules, and 
regulalions, as the same may be amended from time to time, that in any way affect the CONTRACTOR's 
perfonnance of this Agreement 

7. Indemnification and Defense 

The CONTRACTOR shall defend, indemnify, and hold hannless the Unlverstty of Hawaii and their officers, 
employees, and agents from and agaInst aliliabi/tty, loss, damage, cost and expense, includIng all attorneys' 
fees, and all claims, sutts, and demands therefor, arising out of or resuttlng from the acts or omissions of the 
CONTRACTOR or the CONTRACTOR's employees, officers, agents, or subcontractors under this Agreement. 
The provisions of this paragraph shall remain in full force and effect notwithstanding the expiralion or early 
tennlnation of this Agreemenl. 

8. Modification of Agreement 

Any modification, aneration, amendment, change, or extension of any tenn, provision, or condttion of this 
Agreement shall be made only by written amendment to this Agreement, signed by the CONTRACTOR and the 
UNIVERSITY, provided that change orders shall be made in accordance with paragraph 9, Change Orders, 
herein. 
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9. Change Orders 

a. By a written order, at anytime, and without notice to any surety, the procuremenl officer may, subject to all 
appropriate adjustments, make changes within the general scope of this Agreement as may be found to 
be necessary or desirable. Such changes shall not invalidate the contract or release the sureties, and the 
CONTRACTOR will perform the work as changed, as though it had been part of the original contract 

b. Adjustmenls of price or time for performance. If any change order Increases or decreases the 
CONTRACTOR's cosl of, or Ihe time required for, performance of any part of the work under this 
Agreement, whether or not changed by the order, an adjusirnent shall be made and the Agreement 
modified in writing accordingly. Any "adjustment in Agreement price made pursuant to this paragraph shall 
be determined in accordance with the price adjustment paragraph of this Agreement Failure of the 
parties to agree to an adjustment shall not excuse the CONTRACTOR from proceeding wtth the 
Agreement as changed, provided that the agency procurement officer promptly and duly makes the 
proVisional adjustments In payment or time for performance as may be reasonable. By proceeding wtth 
the work, the CONTRACTOR shall not be deemed to have prejudiced any claim for addttional 
compensation, or an extension of time for completion. 

c. Time period for claim. Wtthin TEN (10) days after receipt of a writien change order under 9.a, unless the 
period is extended by the agency procurement officer in writing, the CONTRACTOR shall file notice of 
inlent to" assert a claim for an adjustment. The requirement for a timely written response cannot be 
waived and shall be a condRion precedent to the assertion of a claim. 

d. Claim barred after final payment. No claim by the CONTRACTOR for an adjustment hereunder shall be 
allowed ifwritlen notice is not given prior to final payment under this Agreement 

e. Other claims not barred. In the absence of a change order, nothing in this paragraph shall be deemed to 
restrict the CONTRACTOR's right to pursue a claim under the Agreement or for breach of contract 

10. Price Adjustment 

a. Price adjustment Any adjustment in Agreement price pursuant to a proviSion in this Agreement shall be 
made in one or more of the following ways: 

(1) By agreement on a fixed price adjustment before commencement of the pertinent performance or 
as soon thereafter as practicable; 

(2) By unff prices specified in the Agreement or subsequently agreed upon; 

(3) By the costs attributable to the event or sHuatian covered by the provision, plus appropriate prof~ or 
fee, all as specified in the Agreement or subsequently agreed upon; 

(4) In such other manner as the parties may mutually agree; or 

(5) In the absence of agreement between the parties, by a unilateral determination by the procurement 
officer of the costs attributable to the event or situation covered by the provisions, plus appropriate 
prof~ or fee, all as computed by the UNIVERSIlY in accordance with generally accepted accounting 
principles. 
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b. Sybmlssion of cost or pricing data. The CONTRACTOR shall provide cost or prlclng data for any price 
adjustments. 

11. Suspension of Agreement 

The UNIVERSITY reserves the right at any time and for any reason to suspend this Agreement for any 
reasonable period, upon written notice to the CONTRACTOR in accordance with the provisions herein. 

a.· Order to stop performance. The procurement officer may, by written order to the CONTRACTOR, at any 
time, and w~hout notice to any surety, require the CONTRACTOR to stop all or any part of the 
performance called for by this Agreement. This order shall be for a specified period not exceeding SIXTY 
(60) days after the order is delivered to the CONTRACTOR, unless the parties agree to any further period. 
Any such order shall be identified specifically as a stop performance order issued pursuant to this 
paragraph. Upon receipt of such an order, the CONTRACTOR shall forthwnh comply with its terms and 
suspend all performance under this Agreement at the time stated, provided, however, the CONTRACTOR 
shall take all reasonable steps to minimize the occurrence of costs allocable to the performance covered 
by the order during the period of performance stoppage. Before the stop performance order expires, or 
w~hln any further period to which the parties shall have agreed, the agency procurement officer shall 
either: 

(1) Cancel the stop performance order; or 

(2) Terminate the performance covered by such order as provided in the termination for defaun 
proVisions or the termination for convenience provIsIons of this Agreement. 

b. Cancellation or expiration of the order. If a stop perfoimance order issued under this sectIon is cancelled 
at any time during the period specified in the order, or if the period of the order or any extension thereof 
expires, the CONTRACTOR shall have the right to resume performance. An appropriate adjustment shall 
be made in the delivery schedule or Agreement price, or both, and the Agreement shall be modified in 
writing accordIngly, if: 

(1) The stop performance order results in an increase in the time required for, or In the 
CONTRACTOR's cost properly allocable to, the performance of any part of this Agreement; and 

(2) The CONTRACTOR asserts a claim for such an adjustment wnhin THIRTY (30) days after the end 
of the period of performance stoppage; provided that, ff the procurement officer decides that the 
facts justify such action, any such Claim asserted may be received and acted upon at any time prior 
to final payment under this Agreement. 

c. Termination of stopped performance. If a stop performance order Is not cancelled and the performance 
covered by such order is terminated for defau~ or convenience, the reasonable costs resulting from the 
stop performance order shall be allowable by adjustment or otherwise. 

d. Adjustment of price. Any adjustment in Agreement price made pursuant to this paragraph shall be 
determined In accordance with the price adjustment provision of this Agreement. 

12. Disputes 

All disputes arising under or related to this contract shall be resolved in accordance wnh this clause. 

a. A claim by the CONTRACTOR shall be made, in writing, and submitted to the DIRECTOR for a written 
decision. 
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b. The DIRECTOR shall render a decision wHhin NINETY (90) days of the request, subject to reasonable 
extension on a showing of good cause. The finding and decision shall be written and shall be fumished to 
the CONTRACTOR providing evidence of receipt 

c. The decision shall be in accordance with University Administrative Procedure A8.275. The DIRECTOR's 
decision shalf be final. 

13. Claims Based on a Procurement Office~s Actions or Omissions 

a. Changes in scope. If any action or omissIon on the part of a procurement officer or designee of such 
officer, requiring performance changes wfihin the scope of the Agreement constHutes the basis for a claim 
by the CONTRACTOR for addfiional compensation, damages, or an extension of time for completion, the 
CONTRACTOR shall continue WITh performance of the Agreement In compliance with the directions or 
orders of such officials, but by so doing, the CONTRACTOR shall not be deemed to have prejudiced any 
claim for addfilonal compensation, damages, or an extension of time for completion; provided: 

(1) Written notice required. The CONTRACTOR shall have given Written notice to the procurement 
officer or designee of such officer. 

(A) Prior to the commencement of the performance involved, if at that time the CONTRACTOR 
knows of the occurrence of such action or omission; 

(B) WHhin THIRlY (30) days after the CONTRACTOR knows of the occurrence of such action or 
omission, if the CONTRACTOR did not have such knowledge prior to the commencement of 
the performance; or 

(C) Wnhin such further time as may be allowed by the procurement officer in wrfiing. 

(2) Notice content. This notice shall state that the CONTRACTOR regards the act or omissIon as a 
reason which may entitle the CONTRACTOR to addITional compensation, damages, or an 
extension of time. The procurement officer or designee of such officer, upon receipt of such notice, 
may rescind such actIon, remedy such omission, or take such other steps as may be deemed 
advisable in the discretion of the procurement offICer or designee of such officer, 

(3) Basis must be explained. The notice required by paragraph 13.a.(1) describes as clearly as 
practicable at the time the reasons why the CONTRACTOR believes that additional compensation, 
damages, or an extension of time may be remedies to which the CONTRACTOR is entitled; and 

(4) Claim must be justified. The CONTRACTOR must maIntain and upon request make availalble to 
the procurement officer wHhin a reasonable time, detailed records to the extent practicable, and 
other documentation and evidence satisfactory to the UNIVERSllY, justifying the claimed add~ional 
costs or an extension of time in connection wHh such changes. 

b. CONTRACTOR not excused. Nothing hereIn contaIned, however, shall excuse the CONTRACTOR from 
complIance wah any rules or Jaws precluding any state officers and CONTRACTOR from acting in 
collusion or bad taah in issuing or performing change orders which are clearly not wahin the scope of the 
Agreement 

c. Price adjusrnent. Any adjustment in the price made pursuant to this paragraph shall be determined in 
accordance wtth the price adjustment provision of this Agreement 
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14. Confidentiality of Material 

a. All material given to or made available to the CONTRACTOR by virtue of this Agreement, which is 
identified as proprietary or confidential Information, will be safeguarded by the CONTRACTOR and shall 
not be disclosed to any individual or organization without the prlorwritten approval of the UNIVERSITY. 

b. All information, data, or other material provided by the CONTRACTOR to the UNIVERSITY shall be 
subject to the Unifonm Infonmation Practices Act, chapter 92F, Hawaii Revised Statutes. 

15. Ownership Rights and Copyright 

The UNIVERSITY shall have complete ownership of all material,_ both finished and unfinished, which is 
developed, prepared, assembled, or conceived by the CONTRACTOR pursuaritto this Agreement, and all such 
material shall be considered ''works made for hire." All such material shaD be delivened to the UNIVERSITY 
upon expiration or tenmination of this Agreement. The UNIVERSITY, in Hs sale discretion, shall have the 
exclusive right to copyright any product, concept, or material developed, prepared, assembled, or conceived by 
the CONTRACTOR pursuant to this Agreement. 

16. Publicity 

The CONTRACTOR shall not refer to the UNIVERSITY, or any Office, agency, or officer thereof, or to the 
services provided under this Agreement, in any of the CONTRACTOR's brochures, advertisements, or other 
publicity- of the CONTRACTOR. All media contacts wHh the CONTRACTOR about this Agreement or the 
perfonmance under this Agreement shall be referred to the procurement officer. 

17. Payment Procedures; Final Payment: Tax Clearance 

All payments under this Agreement shaD be made only upon submission by CONTRACTOR of invoices 
specifying Ihe amount due and certifying that services requested under the Agreement have been performed by 
CONTRACTOR according to t.he Agreement Such payments are subject to availabirrty of funds and allotment 
by the Director of Finance in accordance with chapter 37, Hawaii Revised Statutes. Further, all payments shall 
be made In accordance wHh and subject to chapter 40, Hawaii Revised Statutes. Final payment under this 
Agreement shall be subject to Section 103-53, Hawaii Revised Statutes, which require a valid tax clearance, 
FORM A6 (Rev. 2005), from the State of Hawaii, Department of Taxation and the Intemal Revenue Service 
(IRS) showing that all tax returns due have been filed, and all taxes, interest, and penalties levied or accrued 
under the provisions of Trtle 14 that are administered by the Department of Taxation and under the Internal 
Revenue Code against the CONTRACTOR have been paid. 

18. Tenmination for Defauft 

a. Defauft. If the CONTRACTOR refuses or fails to perfonm any of the provisions of this Agreement with 
such diligence as will ensure its completion within the time specified in this Agreemen~ or any extension 
thereof, otherwise fails to timely safisfy the Agreement provisions, or commits any other substantial 
breach of this Agreement, the procurement officer may notify the CONTRACTOR in writing of the delay or 
non-performance and if not cured in TEN (10) days or any longer time specified in writing by the 
procurement officer, such officer may tenminate the CONTRACTOR's right to proceed with the Agreement 
or such part of the Agreement as to which there has been delay or failure to properly perform. In the 
event of termination In whole or in part the procurement officer may procure similar goods or services in a 
manner and upon tenms deemed appropriate by the procurement officer. The CONTRACTOR shall 
continue performance of the Agreement to the extent it is not terminated and shall be liable for excess 
costs incurred in procuring similar goods or services. 
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b. CONTRACTOR's duties. NolwHhstanding tennination of the Agreement and subject to any directions 
from the procurement officer, the CONTRACTOR shall take timely, reasonable, and necessary action to 
protect and preserve property in the possession of the CONTRACTOR in which the UNIVERSITY has an 
interest. 

c. Compensation. Payment for completed services delivered and accepted by the UNIVERSITY shall be at 
the price set forth in the Agreement. Payment for the protection and preservation of property shall be in 
an amount agreed upon by the CONTRACTOR and the procurement officer, if the parties fall to agree, 
the procurement officer shall set an amount consistent with the CONTRACTOR's rights under the 
Agreement. The UNIVERSITY may wHhhold from amounts due the CONTRACTOR such sums as the 
procurement officer deems to be necessary to protect the UNIVERSITY against loss because of 
outstanding liens or claims of fanner lien holders and to reimburse the UNIVERSITY for the excess costs 
incurred in procuring similar services. 

d. Excuse for nonperformance or delayed perfonnance. Except wnh respect to defaUlts of subcontractors, 
the CONTRACTOR shall not be in defau~ by reason of any failure in perfonnance of this Agreement in 
accordance wnh Hs tenns, Including any failure by the CONTRACTOR to make progress in the 
prosecution of the perfonnance hereunder which endangers such perfonnance, if the CONTRACTOR 
has notified the procurement officer within FIFTEEN (15) days after the cause of the delay and the failure 
arises out of causes such as: acts of God; acts of the public enemy; acts of the State and any other 
governmental body In its sovereign or contractual capacity; fires; floods; epidemics; quarantine 
restrictions; strikes or other labor disputes; freight embargoes; or unusually severe weather. If the failure 
to perfonn is caused by the tailure of a subcontractor to perfonn or..to make progress, and if such failure 
arises out of causes similar to those set forth above, the CONTRACTOR shall not be deemed to be in 
defau~, unless the services to be furnished by the subcontractor were reasonably obtainable from other 
sources in sufficient time to pennH CONTRACTOR to meet the requirements of the Agreement. Upon 
request of the CONTRACTOR, the procurement officer shall ascertain the facts and extent of such failure, 
and, if such officer detennines that any failure to perfonn was occasioned by anyone or more of the 
excusable causes, and that, but for the excusable cause, the CONTRACTOR's progress and 
performance would have met the terms of the Agreement, the defrvery schedule shall be revised 
accordingly, subject to the rights of the UNIVERSITY under the Agreement. As used in this part of this 
paragraph l8.d., the term 'subcontractor' means subcontractor at any tier. 

e. Erroneous tennination for defautt. If, after notice of termination of the CONTRACTOR's right to proceed 
under the provisions of this paragraph 18, n is determined for any reason that the CONTRACTOR was not 
in defautt under the provisions of this Agreement or that the delay was excusable under the provisions of 
18.d., 'Excuse for nonperformance or delayed performance,' the rights and obligations of the parties shall, 
if the Agreement contains a provision providing for tennination for convenience of the UNIVERSITY, be 
the same as if the notice of termination had been issued pursuant to such provision. If, in the foregoing 
circumstances, this Agreement does not contain a provision providing for termination for oonvenience of 
the UNIVERSITY, the Agreement shall be adjusted to compensate for such tennination and the 
Agreement modified accordingly. 

f. Add"ional rights and remedies. The rights and remedies provided In this paragraph 18 are In addition to 
any other rights and remedies provided by law or under this Agreement. 
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19. Termination for Convenience 

a. Termination. The procurement officer may, when the interests of the UNIVERSITY so require, terminate 
this Agreemen~ in whole or in part, for the convenience of the UNIVERSITY. The procurement officer 
shall give written notice of the termination to ·the CONTRACTOR specifying the part of the Agreement 
terminated and when termination becomes effective. 

b. CONTRACTOR's obligations. The CONTRACTOR shall incur no further obligations In connection with 
the terminated performance, and on the date(s) set in the notice of termination the CONTRACTOR will 
stop performance to the extent specified. The CONTRACTOR shall also terminate outstanding orders 
and subcontracts as they reJate to the terminated performance. The CONTRACTOR shall settle the 
liabilities and claims arising out of the termination of subcontracts and orders connected with the 
terminated performance. The procurement officer may direct the CONTRACTOR to assign the 
CONTRACTOR's rtght, title, and interest under terminated orders or subcontracts to the UNIVERSITY. 
The CONTRACTOR must still complete the performance not terminated by the notice of termination and 
may incur obligations as necessary to do so. 

20. Goveming Law 

The validity of this Agreement and any of its terms or provisions, as well as the rtghts and duties of the parties to 
this Agreement, shall be govemed by the laws of the State of Hawaii. Any action at law or in equity to enforce 
or interpret the provisions of this Agreement shall be brought in a state court of competent jurisdiction in 
Honolulu, Hawaii. 

21. Severabilitv 

In the event that any provision of this Agreement is declared invalid or unenforceable by a court, such invalidity 
or unenforceability shall not affect the validity or enforceability of the remaining terms of this Agreement 

22. Waiver 

The failure of the UNIVERSITY to insist upon the strict compliance with any term, provision, or condition of this 
Agreement shall not constitute or be deemed to consmute a waiver or relinquishment of the UNIVERSITY's 
right to enforce the same In accordance with this Agreement. 
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The CONTRACTOR and the UNIVERSITY agree that the UNIVERSITY will be requesting 
the CONTRACTOR's assistance with a broad range of matters and issues relating to the 
Investigation and the matters described in the Scope of Services. In providing such 
assistance, the CONTRACTOR will review, evaluate, analyze, and make recommendations 
with respect to best achieving, in a cost effective manner that prudently addresses the 
potential risks involved, the resolution of the Investigation and the implementation of any 
such resolution. The CONTRACTOR agrees to use its best efforts to provide such services 
and assistance within the timeframe requested by the UNIVERSITY. 

With respect to each specific task or issue for which the UNIVERSITY requests aSSistance, 
the CONTRACTOR agrees to give to the UNIVERSITY a cost estimate for providing the 
requested assistance. The CONTRACTOR and the UNIVERSITY will work toward a 
mutually agreeable budget covering the requested assistance. 

The CONTRACTOR shall provide the UNIVERSITY with periodic status reports concerning 
each of the tasks, issues, and matters for which the UNIVERSITY has requested assistance 
from the CONTRACTOR. 

2. INSURANCE 

[Reserved] 

3. PRINCIPALAITORNEY 

The CONTRACTOR shall assign Mark J. Bennett as the principal attorney for performing 
and providing the legal services and completing the work requested by the UNIVERSITY. 
The CONTRACTOR shall not modify this assignment without the UNIVERSITY's prior 
written consent. The CONTRACTOR, with the UNIVERSITY's prior written consent, may 
assign other attorneys to perform legal services requested by the UNIVERSITY under this 
Agreement, and the hourly rates for such other attorneys shall range between $200.00 and 
$375.00 per hour, with the exact hourly rate to be mutually agreed upon between the 
UNIVERSITY and the CONTRACTOR. The UNIVERSITY shall advise the 
CONTRACTOR of the hourly rate that the UNIVERSITY is willing to pay for the services of 
such other attorneys. 

4. CAMPAIGN CONTRIBUTIONS BY STATE AND COUNTY CONTRACTORS 

Contractors are hereby notified of the applicability of Section 11-205.5, HRS, which 
states that campaign contributions are prohibited from specified State or county 
government contractors during the term of the contract if the contractors are paid with 
funds appropriated by a legislative body. Further information is available from the State 
Campaign Spending Commission at www.hawaii.gov/campaign or at (808) 586-0285. 
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AMENDMENT NO.1 

TO AGREEMENT FOR SERVICES BETWEEN 
THE UNIVERSITY OF HA WAH 

AND STARN O'TOOLE MARCUS & FISHER, LC 

University-3238 

This Amendment No. 1 is made and entered into this 26th day of January, 2012, 
but effective as of October 27, 2011, by and between the University of Hawaii (hereafter 
the "UNIVERSITY") and STARN O'TOOLE MARCUS & FISHER, LC (hereafter the 
"Contractor"). 

WITNESSETH THAT: 

WHEREAS, the University and the Contractor entered into that certain 
Agreementfor Services dated April 18,2011, (hereafter the "Agreement"), whereby the 
Contractor agreed to provide the lega! services described in the Agreement. 

WHEREAS, the University and the Contractor agree to revise the scope of 
services under the Agreement to specifically include Contractor's legal advice regarding 
additional contracts by the same party for which Contractor was engaged by University in 
the Agreement. 

NOW, THEREFORE, in consideration of mutua! promises, the University and the 
Contractor agree to modifY the Agreement as follows: 

Amend the provision relating to the scope of services as follows: 

1. Scope of Services. The UNIVERSITY hereby retains the law firm of STARN 
O'TOOLE MARCUS & FISHER, a Hawai'i law corporation (hereafter referred 
to as "CONTRACTOR") to provide lega! counsel, advice, and services to the 
University ofHawai'i (hereaftertbe "UNIVERSITY") in connection with (1) an 
investigation(s) being conducted by 

, (2) matters 
related to Wahiawa General Hospital and the John A. Burns School of Medicine, 
and (3) inquiries relating to possible misuse ofUCERA resources by faculty 
members (hereafter collectively the "Service Matters"). 

2. No other changes. It is understood that this Amendment No.1 amends and 
modifies and is supplemental to the Agreement, and that all terms, conditions, and 
provisions of the Agreement shall remain in full force and effect unless 
specifically modified, altered, or changed herein in writing agreed to by 
University and Contractor. 



UNIVERSITY: 

UNIVERSITY OF HAWAI'I 

Byr ~\W--~ 
Its Director, Office of Procurement 

and Real Property Management 

Date: January 26, 2012 

CONTRACTOR: 

& FISHER 

Date: December 19, 2011 

University/JABSOM/Stam 
Agreement for Services 
Amendment No. I 
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CONTRACTOR'S ACKNOWLEDGMENT 

State of Hawaii 

City and County of Honolulu 

) 
) SS. 
) 

University-3240 

On this 19th day of December 2011 ,before me personally 

d Mark J. Bennett appeare ___ -.-.=..::.....:...:-.-.:..:..:==~ ________________ , to 

me personally known, who being by me duly swom, did say Iha@sheisft..sa'-_____ _ 

Director ____________ --'of __ 

~S~tawm~O~'T~o~o~le~M~a~r~cu~su&~FEisuhe~r~,~LC~,~auH~a~w~a~i'~i~limwi~re~d~li~ab~lillIlN~p~artwn~e~rs~hllilpL_ _________ ,~e 

CONTRACTOR named in the foregoing instrument, and that~he is au~orized to sign said 

Instrument in behalf of ~e CONTRACTOR, and said _________ acknowledged 

tha@fshe executed said instrument as ~e free act and deed of the CONTRACTOR. 

UniversltyfJABSOM/Starn 
Agreement for Services 
Amendment No. I 
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dnM 12.. COMP 0..U 
Notary Public, Joannie Carreiro 

My commission expires: 11/11/13 

NOTARY CERTIFICATION 
Doc. Date: 12/ 19 /11 # Pages: 3 
Notary Name: J oannie Circuit First 
Doc. Description Carre~ro 
Amendment No. 1 to Agreement 

~w..C~12/19/11 
Otafi Signature Dafe 



OPRPM FORM 107l 
(Rev.10/0S) 

UNIVERSITY OF HAWAII 
AGREEMENT FOR SERVICES 

University-3241 

This Agreement, effective the ---1QttL day of August, 2011 , Is enlered Into between the University of 

HawaII (hereinafter "UNIVERSITY'), and __ ---'S"'t"'arwn"'O"-'C!.!o""o"'le!..!M"'a"'r"'cu"'sC!&'-JEoll!!sh.!!;e!Lr __________ _ 

(hereafter 'CONTRACTOR"), a law corooration , 
(Insert "CGJpQrKUgn." "pilttllfl1.hlp," "Jolllt YUlllIr~" "Wtpnprhton1dp." ~r Diller ltid Ibm ~r lilt COllmclor.) 

under the laws of the State of Hawall , whose business address and taxpayer Identification number are as 

follows: Pacific Guardian Center, Makal Tower, 733 Bishop Street. Sulle 1900, Honolulu, Hawal'l 96813: Taxpayer 

Identification Number 

RECITALS 

A. The UNIVERSITY Is In need of the services described In this Agreement and Its attachments. 

B. The UNIVERSITY desires to retain and engage the CONTRACTOR to provide the services, and the 
CONTRACTOR Is agreeable to providing said services. 

C. Money IS available to fUnd this Agreement pursuant to: 

(1) __ ~A~CCO~u~n~tuNo~.~2~54~5~82~ __________ ~~~~~ ___________________________ or 
(kIeatl(1 ... LIi ICutsI) 

(2) __________ ---::-:-:;::-:,=--. ___________ _ 
Uckntlf1 rtdtnl iIIIIfUI) 

or both, In the following amounts: State $, ___ -",20"",0"00",.,,,00,,-_ 

Federal $ NIA 

D. Pursuant to Sections 304A-10a and 304A-105, HawaR Revised Statutes, as amended, the 
UNIVERSITY Is authorized to enter Into this Agreement 

NOW, THEREFORE, In consideration of the promises contained In this Agreement, the UNIVERSITY and 
the CONTRACTOR agree as foIlcms: 

1. Scope t:i Seryices. The CONTRACTOR shall, In a proper and satisfactllly manner as determined 
by the UNIVERSITY, provide all the services set forth In A\tachmenI1, which Is hereby made a part of this 
Agreement . 

2. Tilne of Perfonnance. The services required of the CONTRACTOR under this Agreement shaH be 
performed and completed In accordance wtth the 'Time Schedule' set forth In Attachment 2, whlch Is hereby made a 
pari of !hIs Agreement. 
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3. Compensation. The CONTRACTOR shall be compensated for selVlces rendered and costs 
Incurred under this Agreement in an total amount not to exceed lWENTY THOUSAND AND NO/l00 DOLLARS 
($20,000.00), including taxes, according to the "Compensation and Payment Schedule" set f9rth In Attachment 3, 
which is hereby made a part of this Agreement. 

4. Standards of Conduct Declaration. The Standards of Conduct Declaration by CONTRACTOR, set 
forth in Attachment 4, is hereby made a part of this Agreement. 

5. Notices. Any written notices required to be given by a party to this Agreement shall be (a) delivered 
personally, or (b) sent by United States first class mail, postage prepaid, to the UNIVERSITY at the DIRECTOR's 
office In Honolulu, Hawaii at 1400 Lower Campus Road, Room 15, Honolulu, Hawaii 96822, or to the CONTRACTOR 
at the CONTRACTOR's address as indicated in the Agreement. A notice shall be deemed to have been received by 
the recipient THREE (3) days after mailing or at the time of actual receipt, whichever is earlIer. The CONTRACTOR 
is responsible for notifying the UNIVERSITY in writing of any change of address. 

6. Other Terms and Conditions. The General CondItions and the Special Conditions (if any) set forth in 
Attachments 5 and 6, respectIvely, are hereby made a part of this Agreement. The term "DIRECTOR" in the General 
Conditions shall be understood to refer to the UNIVERSITY's Director of the Office of Procurement and Real Property 
Management, who is also the Procurement Officer. In the event of a conflict between the General Conditions and the 
Special Conditions, the Special Conditions shall control. 

IN WITNESS WHEREOF, the UNIVERSITY and the CONTRACTOR have executed this Agreement 
effective as of the date first above written. 

UNIVERSITY 

UNIVERSITY OF HAWAII 

~~ ~--~~~-~~~~~----~----. Its Director of the Office of Procurement 
and Real Property Management 

CONTRACTOR 

us & Fisher, a Hawai'llaw corporation 

("--
By 

~N~am~e:~M7.a=rtk~J.~B~e-n-ne-'tt~------------------

Title Director • 

'Evidence of authority of the CONTRACTOR's representative to sign this Agreementforthe CONTRACTOR must be 
attached. 

2 



University-3243 

CONTRACTOR'S ACKNOWLEDGMENT 

State of HawaII 

City and County of Honolulu 

) 
) SS. 
) 

On this I D.fI-.. day of ........ au~crrL<"'J."'-__ , .. ..<./-<J-"-.I.:..'_" before me personally appeared 

Mark J. Bennett. to me personally known, who being by me duly sworn, did say that he Is a dIrector In 

Starn O'Toole Marcus & Asher, a Hawal11aw corporation, the CONTRACTOR named in the foregoing lnstrumen~ 

and that&she is authorlzed to sign said instrument in behalf of the CONTRACTOR, and acknowledges that he 

executed said Instrument as the free act and deed of the CONTRACTOR. 

Notary Public, .\kk /l.} l-lct W<M i 

Mycommission expires: _...:3:.."_1_2_"-:.1.::3 ____ _ 

Document Date:.,.,..;gr-:i..;.O.!./...;II,..,.. __ _ 
Notary Name: L. t'VIlAA"-
Document Description: f\..i 

Number S1 pages:.~{C<~1 c::::--:: 

j. r- I . Judicial Circuit 
a~I'N' ~ 

Ook ''}, l!:JcmW\A.. Y./O"II 
Notary Signature Date 

NOTARY CERTIFICATION 
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AUachment 1 

SCOPE OF SERVICES 

The UNIVERSITY hereby retains the law firm of STARN O'TOOLE MARCUS & FISHER, 
a Hawai'i law corporation (hereafter referred to as "CONTRACTOR") to provide legal counsel, 
advice, and services to the University of Hawai'i (hereafter the "UNIVERSITY") in connection 
with negotiating and resolving issues relating to and handling, defending, and managing the 
litigation matter enttlled Gregory Carter v. University of Hawaii Civil No. 11-87 (hereafter 
collectively the "Litigation"). The term "Litigation" as referred to herein shall mean the resolution 
of the Ltlfgation, through an administrative, judicial, or altemative dispute resolution process or 
by settlement or other agreement. 

The CONTRACTOR's work in connection with the Litigation shall include any and all legal 
analysis and evaluation necessary to handle, defend, manage, and resolve the Litigation, 
including without limitation: (1) Identifying and selecting individuals and enttlles to facilitate 
resolution, (2) negotiating and preparing agreements, contracts, and other documents necessary 
for the resolution, and implementing such resolution, (3) preparing, fillng, and submitting 
motions, statements, and other documents relating to pre-trial matters, (4) handling and 
overseeing the discovery process, (5) entering appearances and advocating the UNIVERSITY's 
position before any administrative, Judicial, or altemative dispute resolution decision maker 
(judge, hearing officer, mediator, etc.), tribunal, or panel, (6) preparing for and handling all pre
trial and trial matters (including directing and taking the lead role in presenting and advocating 
the University's position during trial), (7) fumlshlng counsel, advice, and analysis on any issue 
relating to the Litigation as may be requested or deemed necessary by the UNIVERSITY, 
Including preparing opinions or memorandums on any issues, and (8) handling or assisting in the 
handling of any litigation, administrative proceedings, procurement matters, disputes, altemative 
dispute resolution proceedings, contractual matters and actions (such as formation and 
termination), whether the proceedings or actions are conducted within judicial, administrative or 
altemative dispute resolution forums. 

The CONTRACTOR's work hereunder shall include at least the following: 

A. Assist with implementing. negotiating and preparing agreements.. The 
CONTRACTOR shall exercise the CONTRACTOR's best professional judgment and render the 
necessary legal services to represent the UNIVERSITY in aU matters relating to the litigation, 
including, without limitation, providing assistance in: (1) developing and formulating the 
University's settlement and overall litigation positions, (2) representing the University In any 
judicial, administrative, or altemative dispute resolution proceedings related to the Litigation, (3) 
preparing agreements, contracts, and other documents as may be necessary to resolve the 
litigation, (4) handling any judicial and administrative actions and proceedings relating to the 
Litigation, Including advising administrators and regents, (5) expediting the resolution of the 
Litigation, and (6) preparing all necessary documents, such as toUing, settlement, termination, 
release, waiver, and other agreements that may be needed to resolve the Litigation and 
implement such resolution •• 

B. Advice and counsel. The CONTRACTOR shall provide advice and counsel, 
including, without limitation, researching and preparing legal opinions or memorandums, with 
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Attachment 1 

respect to matters related to the Litigation and any attempted resolution. The CONTRACTOR 
agrees, if so requested by the UNIVERSITY, to provide advice and counsel and other legal 
services to the UN IVERSITY with respect to any other cases or matters that involve issues 
similar to any of the Litigation issues. 

C. Litigation. The CONTRACTOR shall also provide legal services in connection with 
any administrative or court proceeding or action or litigation involving the Litigation and any 
appeals therefrom to the state circuit and/or appellate courts. 

D. Extent of involvement to be determined by the UNIVERSITY. Actual time spent 
and fees incurred depend on the difficulty in completing the tasks requested by the 
UNIVERSITY under this Agreement. The scope of the CONTRACTOR's services, the degree 
of the CONTRACTOR's involvement with the Litigation, and the number and nature of any 
assigned tasks will be determined on a case by case basis by the UNIVERSITY, including the 
UNIVERSITY's General Counsel's office, with Inputfrom the UNIVERSITY administration. 

E. Supervision and reporting. All legal services on this case shall be under the 
detailed, specHic supervision and management of Mark J. Bennett and he or his designated 
representative shall report to the UNIVERSITY's General Counselor designated representative. 

F. Unlversitv approval. The CONTRACTOR shall promptly forward to the 
UNIVERSITY's General Counselor designated representative copies of all correspondence, 
documents, reports, analysis, evaluations, and work products arisIng out of or connected with 
the services rendered under this Agreement and shall tender for prior approval of the 
UNIVERSITY's General Counselor designated representative those items which the 
CONTRACTOR reasonably believes should have the UNIVERSITY's approval prior to release, 
filing, or use. 

G. Updates. The CONTRACTOR agrees to meet and confer from time to time with 
the UNIVERSITY's General Counselor deSignated representative regarding the progress and 
status of all legal services performed or being performed by the CONTRACTOR under this 
Agreement, Including, without limitation, strategies, plans, tactics, and related matters. 

H. Assistance requires Unlversitv approval. The CONTRACTOR shall not contract 
with or employ experts or consultants to assist the CONTRACTOR in the performance of this 
Agreement without the prior written approval of the UNIVERSITY. The UNIVERSITY and the 
CONTRACTOR do acknowledge, however, that the CONTRACTOR, from time to time, may 
need or deem It advisable to consult with attorneys, law firms, or other professionals that are 
situated in particular geographic areas or otherwise have expertise in specifiC areas of law or 
such geographic areas. If the CONTRACTOR deems such consultation necessary, the 
CONTRACTOR shall advise the UNIVERSITY's General Counselor designated representative, 
including furnishing information as to the reasons for the consultation and the estimated cost and 
obtain the UNIVERSITY's written approval before proceeding to incur or incurring obligations on 
behalf of the UNIVERSITY. 

I. Non exclusive. The UNIVERSITY and the CONTRACTOR acknowledge and 
agree that (1) the CONTRACTOR's rights under this Agreement are not exclusive and (2) the 
UNIVERSITY may also retain other attomeys and law firms to advise, assist, and counsel the 
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UNIVERSITY in lhEl matters described herein, including related matters and matters on which 
the CONTRACTOR may have already provided legal services 

J, Payment responsibility, In the absence of the UNIVERSITY's prior written 
approval, the UNIVERSITY shall not be responsible to pay for the services or any work 
performed by an expert or consultant retained by the CONTRACTOR to perform work in 
connection with this Agreement. 

K. Separate matters. The UNIVERSITY and the CONTRACTOR acknowledge and 
agree that (1) the UNIVERSITY may be requesting lhe CONTRACTOR to provide legal services 
covering work and activities In a number of different areas (2) the funding to cover specific 
assignments or tasks may come from muHiple sources within the UNIVERSITY, and (3) to 
expedite the processing of the Invoices, the CONTRACTOR agrees to provide invoices that 
clearly detail and breakdown the hours spent for each specific assignment and task, and in 
accordance with such sub-accounts for specific subject areas covering such assignments and 
tasks, all as may be mutually agreed upon between the UNIVERSITY and the CONTRACTOR. 
Part of the reason for requiring such a breakdown is to enable each source of funding to more 
easily identify and verify lhe portion of each invoice for which it is responsible, if such a 
breakdown is necessary. 
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Attachment 2 

TIME OF PERFORMANCE 

Services by CONTRACTOR under this Agreement shall commence on August 09, 2011, 
and shall continue until the matters specified herein are resolved, unless earlier terminated by 
the UNIVERSITY as provided herein, or until funds allocated to this Agreement have been 
exhausted. 

1 
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COMPENSATION AND PAYMENT SCHEDULE 

1. Rates. The CONTRACTOR shall be compensated for legal services rendered and 
costs incurred under this Agreement pursuant to the schedule below, wtth a maximum ceiling of 
TWENTY THOUSAND AND NO/100 DOLLARS ($20,000.00): 

Attorneys: 

Mark J. Bennett $375.00 per hour 

Paralegal: 

Various $120.00 per hour 

2. Costs incurred. The UNIVERSITY shall be responsible for paying on a current 
basis all costs and expenses which are reasonably inourred in the representation of the 
UNIVERSITY, including, but not limited to, court costs and fees, copying, depositions, long 
distance telephone charges, postage, travel expenses and charges Incident to the performance 
of the legal services required hereunder. All expenses and costs Inourred with respect to 
computer research shall be the responsibility of the CONTRACTOR. CostS incurred that require 
payment to third parties shall be charged to the UNIVERSITY on a pass through basis wtthout 
surcharge. 

3. Invoices. Invoices for the CONTRACTOR's fees and expenses, Including 
applicable taxes, shall be submitted (and billed) on a monthly basIs and shall be payable within 
THIRTY (30) days, subject to the following: 

A. Obtaining reimbursement. All payments under this Agreement, including 
reimbursement for costs, shall be made only upon submission by the CONTRACTOR of original 
invoices specifying the amount due and certifying that the costs biDed have been incurred by the 
CONTRACTOR In furtherance of tts representation of the UNIVERSITY. 

B. Content. Original Invoices submitted must include at least the following: 

(1) 
(2) 
(3) 

(4) 
(5) 

A description of the speoiflc task performed by CONTRACTOR. 
Time billed will be reported by specific matter or task handled. 
The time billed for specific tasks in increments no greater than one
tenth (.1) of an hour. 
The hourly rate of the attorney or paralegal performing the task. 
An ttemlzed statement of disbursements, if charged. 
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STANDARDS OF CONDUCT DECLARATION 

For the purposes of this declaration: 

'Controlllng Interesf' means an Interest in a business or other undertaking which Is sufficient in fact to control, 
whether the Interest Is greater or less than FIFfY PERCENT (50%). 

'Employee" meens any nominated, appointed, or elected officer or employee of the Siale, Including members 
of boards, commissions, and committees, and employees under contract to the State or of the constitutional 
convention, but excluding legislators, delegates to the constitutional convention, justices, and judges. 

On behalf of Mark J. Bennett of Starn O'Toole Marcus & Fisher. a Hawal'; law comoralion ,the CONTRACTOR 
herein, the undersigned does declare, under penalty of peJjury, as follows: 

1. . CONTRACTOR 'ls,Oa legislator or an employee or a busIness In which a legislator or an 
employee has a controlJlng Interes~ 

2. CONTRACTOR has not been assIsted or represented by a legislator or employee for a fee or other 
compensation to obtain this Agreement and will not be assIsted or represented by a legislator or employee for a fee or 
other compensation in the perfonnance of the Agreement, if the legislator or employee had been Involved In the 
development or award of the Agreement. 

3. CONTRACTOR has not been assisted or represented for a fee or other compensation In the award 
of this Agreement by a UNIVERSITY employee or, Tn the case of the Legislature, by a leglslalor. 

4. CONTRACTOR has not been represented or assisted personally on matters related to the 
Agreement by a person Who has been an employee of the UNIVERSITY within the preceding TWO (2) yeers and 
who participated while In state office or employment on the maHer with which the Agreement is directly concerned. 

5. CONTRACTOR has not been represented or assisted on matlers relaled to this Agreement, for a 
fee or other consideration by an individual who, within the past TWELVE (12) months, has been a UNIVERSITY 
employee, or In the case of the legislature, a legislator. 

6. CONTRACTOR has not been represented or assisted In the award of this Agreement for a fee or 
other consideration by an IndMdual who, a) within the past TWELVE (12) months, served as a UNIVERSITY 
employee or In the case of the legislature, a legislator, and b) participated while an employee or legislator on matters 
related to this Agreement. 

CONTRACTOR understands that the Agreement to which this document is attached Is voidable on behaJf of the 
UNIVERSITY if this Agreement was entered Into In violation of any proviSion of chapter 84, Hawaii Revised Statutes, 
commonly referred to as the Code 01 Ethics, including the provisions which are the source of the declarations above. 
Addltionafty, any fee, compensation, gift or profit received by any person as a resuK of a violation of the Code of Ethics 
may be recovered by !he UNIVERSITY. 

DATED: Honolulu, HawaH, ___ ,-=,AUG~1:..:0:..:2::.:01::...1 ____ _ 

• Reminder to UNIVEASITY PROGRAM: If 'is' is circled, YOUR PROGRAM Is required, under Section 84-15, 
HawaII RevIsed SlalUtas, 10 file with the State Ethics Commlsslon, TEN (10) days before the Agmement Is entered 
in1o, a written justificafion 88 to v.tIythe AQI8BrIlBIlI was not requked to be competitiYeIy bid. 
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a. In the performance of services required under this Agreement, the CONTRACTOR Is an "Independent 
contractor,' with the authority and responsibility to control and direct the performance and details of the 
work and services required under this Agreement; however, the UNIVERSITY shail have a general right to 
inspect work In progress 10 determine whether, In the UNIVERSiTY's opinion, Ihe services are being 
perfonmed by the CONTRACTOR in compliance with this Agreement. It Is understood that the 
UNIVERSITY does not agree to use the CONTRACTOR exclusively, and that the CONTRACTOR is free 
to contract to provide services to other individUals or entities while under contract with the UNIVERSITY. 

b. The CONTRACTOR and the CONTRACTOR's employees and agents are not by reason of this 
Agreement, aganls or employees of the UNIVERSITY for any purpose, and the CONTRACTOR and the 
CONTRACTOR's employees and agenls shall not be entitled to claim or receive from the UNIVERSITY 
any vacation, sick leave, retirement worke~s compensation, unemployment insurance, or ather benefits 
provided to UNIVERSITY employees. 

c. The CONTRACTOR shall be responsible for the accuracy, completeness, and adequacy of the 
CONTRACTOR's performance under this Agreement. Furthenmore, the CONTRACTOR Intenllonally, 
voluntarily, and knowingly assumes the sole and enUre liability to the CONTRACTOR's employees and 
agenls, and 10 any Individual not a party to this Agreement, for all loss, damage, or InjUI}' caused by the 
CONTRACTOR, or the CONTRACTOR's employees or agenls In the oaurse of their employment 

d. The CONTRACTOR shall be respOllslb1e for payment of all applicable federal, state, and county taxes 
and fees which may become due and owing by the CONTRACTOR by reason of this Agreement, 
including but nat nmHec to (I) income taxes, (Ii) employment related fees, assessments, and taxes, and 
(iii) generat excise taxes. The CONTRACTOR e!so is responsible for obtaining all licenses, permils, and 
certlflcates that may be required In order to perfonm this AgreemenL 

e. The CONTRACTOR shall obtain a general excise tax license from the Department of Taxation, State of 
HaWaii, In accordance with SectlOll237-9, HawaII Revised Statutes, and shall comply with all 
requlremenls thereof. The CONTRACTOR shan be solely responsible for meeting all requirements 
necassal}' to obtain the tax clearooce cerlificales required for execution of the Agreement and for final 
payment under Sections 103-53, Hawall RevIsed Statutes, and Section 17 of these General ConditlOllS. 

f. The CONTRACTOR Is re5pO!lsible for seaumg all employee-related Insurance coverage for the 
CONTRACTOR and the CONTRACTOR's employees and agents that Is or may be required by law, and 
for payment of an premkrns, cosls, and other lIabDltles associated with securing the Insurance coverage. 

2. Personnel Requirements 

a. The CONTRACTOR shall secure, at the CONTRACTOR's own expense, aN personnel required to 
perform this Ageement 
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b. The CONTRACTOR shall ensure that the CONTRACTOR's employees or agents are expertenced and 
fully qualmed to engage in the activities and pellonn the seNices required under this Agreement, and that 
all applicable licensing and operating requirements Imposed or required under federal, state, or county 
law, and all applicable accreditation and other standards of quality generally accepted In the field of the 
aolMtles of such employees and agents are complied with and satisfied. 

3. Nondiscrimination 

No person pellonnlng work under this Agreement, Including any subcontractor, employee, or agent of the 
CONTRACTOR, shall engage In any discrimination that Is prohlbHed by any applicable federal, state, or county 
law. 

4. Subcontracts and Assignments 

The CONTRACTOR shall not assign or subcontract any of the CONTRACTOR's duties, obligations, or 
interests under this Agreement wHhout the prior written consent of the UNIVERSllY. Additionally, no 
assignment by the CONTRACTOR of the CONTRACTOR's right to compensation under this Agreement shall 
be effective unless and unlil the assignment is approved by the Vice President for Budget and Finance and 
Chief Financial Officer of the University of Hawan, as provided In Section 40·58, Hawa" Revised Statutes. 

5. Conflicts of Interest 

The CONTRACTOR represents that neither the CONTRACTOR, nor any employee or agent of the 
CONTRACTOR, presently has any Interest, and promises !hat no such Interest direol or Indirect, shall be 
acquired, that would or might coniliolin any manner or degree wHh !he CONTRACTOR's performance under 
this Agreement. 

6. Compliance with Laws 

The CONTRACTOR shall comply with all federal, state, and county laws, ordinances, codes, rules, and 
regulatlons, as the same may be amended lrom tlme to time, that in any way affect the CONTRACTOR's 
pellonnance of this Agreement 

7. Indemnmcation and Defense 

The CONTRACTOR shall defend, Indemnify, and hold harmless the University of Hawaii and their officers, 
employees, and agents from and against ali liability, loss, damage, cost, and expense, Including all attomeys' 
fees, and all claims, sutts, and demands therefor, arising out of or resulting from the acts or omlssloiJs of the 
CONTRACTOR or the CONTRACTOR's employees, officers, agents, or sUbcontracrors under this Agreement 
The prOvisions of this paragraph shaH remain in fuM force and effect notwithstanding the expiration or early 
termfnation of this Agreement. 

8. Modification of Agreement 

Any modillcallon, a1teratlon, amendmen~ change, or extension of any term, provision, or condlllon of this 
Agreement shall be made only by written amendment to this Agreement signed by the CONTRACTOR and !he 
UNIVERSllY, proVIded that change orders shall be made In aooordance with paragraph 9, Change Orders, 
herein. 
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9. Change Orders 

a. By a written order, at any time, and Without notice to any surely, the procurement officer may, subject to all 
appropriate adjustments, make changes wahln the general scope of this Agreement as may be found to 
be necessary or desirable. SuCh changes shall not Invalidate the contract or release the sureties, and the 
CONTRACTOR will perfonn the work as changed, as though It had been part of the original contract. 

b. Adjustments of price or time for perfonnance. If any change order increases or decreases the 
CONTRACTOR'S cost of, or the time required for, perfonnance of any part of the work under this 
Agreement, Whether or not changed by the order, an adjustment shall be made and the Agreement 
modified In writing accordingly. Any adjustment in Agreement price made pursuant to this paragraph shalt 
be detennined in accordance with the price adjustment paragraph of this Agreement. Falture of the 
parties to agree to an adjustment shall not eXCUse the CONTRACTOR from procaeding with the 
Agreement as changed, provided that the agency procurement officer promptly and duly makas the 
provisional adjustments In payment or time for pertonnance as may be reasonable. 8y proceeding wHh 
the work, the CONTRACTOR shall not be deemed to have prejudiced any claim for additional 
compensation, or an extension of time for completion. 

c. Time period for claim. Within TEN (10) days aiter receipt of a written change order under 9.a, unlass the 
period Is extended by the agency procurement officer In writing, the CONTRACTOR shall file notice of 
Intent to assert a claim for an adjustment The requirement for a timely written response cannot be 
waived and shall be a condition precedent to the assertion of a claim. 

d. Claim barred after final payment No claim by the CONTRACTOR for an adjustment hereunder shall be 
allowed If written notice Is not given prior to final payment vnder this Agreement 

e. Other claims not berred. In the absence of a change order, nothing In this paragraph shall be deemed to 
restrict the CONTRACTOR's right to pursue a claim under the Agreement or for breach of contract. 

10. Price Adjusbnent 

a. Price adlustment. Any adjustment In Agreement price pursuant to a prOvision In this Agreement shall be 
made In ona or more of the followfng ways: 

(i) By agreement on a flxed price adjustment before commencement of the pertinent performance or 
as soon thereafter as practicable; 

(2) By unit prices specified In the Agreement or subsequerrlly agreed upon; 

(3) By the costs alb'ilutllble to the even! or situation covered by the provision, plus appropriate profit or 
fee, all as specllied in the Agreement or subsequently agreed upon; 

(4) In such other manner as the paJties may mutuany agree; or 

(5) In the absence of agreement between the parties, by a unilateral determination by the procurement 
officer of the costs at!l1lutab1e to the event or situation covered by the provisions, pIUs appropriate 
profit or tea, all as computed by the UNIVERSITY in accordance with generally accepted accounting 
pri~. 
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b. Submission of cost or pricing data. The CONTRACTOR shall provide cost or pricing data for any prtce 
adjustments. 

11. Suspension of Agreement 

The UNIVERSITY reserves the rtght at any time and for any reason to suspend this Agreement for any 
reasonable period, upon written notice to the CONTRACTOR In accordance with the provisions herein. 

a. Order to stoo performance. The procurement officer may, by wrttten order to the CONTRACTOR, at any 
Ume, and without notice to any surety, require the CONTRACTOR to stop all or any part of the 
performance called for by this Agreement. This order shall be for a specffled period not exceeding SIXTY 
(SO) days after the order is derrvered 10 the CONTRACTOR, unless the parties agree to any further period. 
Any such order shaD be Identified specifically as a stop performance order issued pursuant to this 
paragraph. Upon receipt of such an order, Ihe CONTRACTOR shan forthwilh comply with its lerms and 
suspend all performance under this Agreement at the time stated, provided, however, the CONTRACTOR 
shall take all reasonable steps 10 minimize the occurrence of costs aUocable to the performance covered 
by the order during the period of performance stoppage. Before the stop performance order expires, or 
within any further perIod to which the partIes shall have agreed, the agency procurement officer shall 
either: 

(1) Cancellhe stop performance order: or 

(2) Terminate the performance covered by such order as provided In the termInaUon for default 
provisions or the termlnaUon for convenIence provisions of this Agreement 

b. Cancellation or expiration of 1I1e order. If a stop performance order issued under this section is cancelled 
at any time during the perlod specified In the order, or If the period of the order or any extension thereof 
expIres, 1I1e CONTRACTOR shall have the light 10 resume performance. An appropriate adjustment sham 
be made In the denvery schedule or Agreement price, or both, and the Agreement shall be modified In 
writing accordingly, ff: 

(I) The stop performance order results in an Increase in the time required for, Of In the 
CONTRACTORs cost property allocable to, the performance of any part of this Agreement; and 

(2) The CONTRACTOR asserta a claim for such an adjustment within THIRTY (30) days alter the end 
of 1I1e perlod of performance stoppage: proloided 1I1at, H the procurement officer decides that the 
facts justify such acUon, any such claim asserted may be received and acted upon at any time prior 
to final payment under thIs Agreement 

c. TennlnaDon of stopped performance. If a stop performance order is not cancelled and the performance 
covered by such order Is terminated for default Of convenience, the reasonable costs resulling from the 
stop performance order shall be allowable by adjustment or otherwise. 

d. Adlustment of price. Any adjustment in Agreement price made pursuant to this paragraph shall be 
determined in accordance with the price adjustment provision of this Agreement 

12. Dlsputas 

All disputes artslng under or related to 1I11s contract shal be resolved In aocordance with this clause. 

a. A clalm by the CONTRACTOR shaH be made, In writing, and submitted to the DIRECTOR for a written 
decision. 
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b. The DIRECTOR shall render a decision within NINEfY (90) days of the request, subject 10 reasonable 
extension on a showing of good cause. The finding and decision shall be wrltlen and shall be fumlshed to 
the CONTRACTOR providing evidence of receipt. 

c. The decision shall be in accordance with University Administrative Procedure A8.275. The DIRECTOR's 
decision shall be final. 

13. Claims Based on a Procurement Officer's Actions or Omissions 

a. Changes In scope. If any acUon or omission on the part of a procurement offlcer or designee of such 
officer, reqUIring performance changes within the scope of the Agreement consUtutes the basis for a claim 
by the CONTRACTOR for additional compensaUon, damages, or an extension of time for completion, the 
CONTRACTOR shall continue with performance of the Agreement In compliance with the d\rections or 
orders of such officials, but by so doing, the CONTRACTOR shall not be deemed to have prejudiced any 
claim for additional compensation, damages, or an extension of time for completion; provided: 

(1) Written noUce required. The CONTRACTOR shall have given written notice to the procurement 
officer or designee of such officer: 

(A) Prior to the commencement of the performance Involved, IT at that time the CONTRACTOR 
knows of the occurTence of such action or omission; 

(B) Within THIRTY (30) days after the CONTRACTOR knows of the occurrence of such action or 
omission, If the CONTRACTOR did not have such knowledge prior to the commencement of 
the performance; or 

(C) Within such further time as may be allowed by the procurement officer in writtng. 

(2) Notice conlent. This notice shell state that the CONTRACTOR regards the act or omission as a 
reason which may entitle the CONTRACTOR to additional compensation, damages, or an 
extensIOn of time. The procurement officer or designee of such officer, upon receipt of such notice, 
may rescind such action, remedy such amiss/on, or take such other steps as may be deemed 
advisable in the discretion of the procurement officer or designee of such officer; 

(3) Basis must be explained. The notice required by paragraph 13.a.(1) descrtbes as clearly as 
practicable at the time tihe reasons why the CONTRACTOR beleves that additional compensation, 
damages, or an extension of time may be remedies to whJch tihe CONTRACTOR Is entitled: and 

(4) Claim must be Justified. The CONTRACTOR must maintain and upon request make available to 
the procurement officer within a reasonable lime, detailed records to the extent practiceble, and 
other documentation and evidence satisfactory to the UNIVERSITY, Justifying the cfalmed additional 
costs or an extension of time in connection with such changes. 

b. CONTRACTOR no! exgysed. NothJng herein contained, however, shaM excuse the CONTRACTOR from 
compliance wllIl any mas or laws precluding any slate offlcers and CONTRACTOR from acting In 
ooIIuslon or bad faith In Issting or pertormlng change orders which are clearty not within the scope of the 
Agreement 

c. Price adjustment. AIry adfustrnent in the prloe made pursuant to this paragraph shall be deloonined In 
accordance with the price actustment provfslon of 1I1Is Agreement. 
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14, Confidentiality of Material 

a, All matenel given to or made available to the CONTRACTOR by virtue of this Agreemen~ which Is 
Identified as proprietary or confidential information, will be safeguarded by the CONTRACTOR and shall 
not be disclosed to any individual or organization wtlhout the prior written approval of the UNIVERSITY, 

b, All Information, data, or other material provided by the CONTRACTOR to the UNIVERSITY shall be 
subject to the Unfform Information Practices Ac~ chapter 92F, Hawaii Revised Statutes. 

15, Ownership Rights and Cooyright 

The UNIVERSITY shall have complete ownership of an material, both finished and unfinished, which Is 
developed, prepared, assembled, or conceived by the CONTRACTOR pursuant to this Agreemen~ and all such 
material shan be consldared "works mada for hira,' All such material shall be denvered to the UNIVERSITY 
upon expiration or termination of this Agreement The UNIVERSITY, in Its sole dlscrellon, shall have the 
exclusive right to copyright any product, concep~ or material deVeloped, prepared, assembled, or conceived by 
the CONTRACTOR pursuantlo this Agreement. 

16. Publicity 

The CONTRACTOR shall not refer to the UNIVERSITY, or any office, agency, or officer thereof, or to the 
services provided under this Agreemen~ In any of the CONTRACTOR's brochures, advertfsements, or other 
publicity of the CONTRACTOR. All media contacts with the CONTRACTOR about this Agreement or the 
perfonmance under this Agreement shan be referred to the procurement officer. 

17. Payment Procedures; Final Payment Tax Clearance 

All payments under this Agreement shaH be made only upon submission by CONTRACTOR of Invoices 
specifying the amount due and certifying that services requested under the Agreement have been performed by 
CONTRACTOR according 10 the Agreement Such payments are subject to avaJIability of funds and allotment 
by the Director of Finance In accordance wtlh chapter 37, Hawaii Revised Starutes. Further, all payments shall 
be made In accordance with and subject to chapter 40, HawaII Revised StaMes. FInal payment under this 
Agreement shan be subject to Section 103-53, Hawaii Revised Sta1utes, which require a valid tax clearance, 
FORM A·6 (Rev. 2005), from the State of HawaR, Department of Taxatton and the Internal Revenue ServIce 
(IRS) showing that aft tax reb.tms due have been fied, and all taxes, Interest, and penalties levied or accrued 
under the provisions of lllle 14 that are administered by the Department of Taxatton and under the Internal 
Revenue Code against the CONTRACTOR have been paid. 

18. Termination for Defavtt 

a. ~ ff the CONTRACTOR refuses or falls to perform any of the plOlllslons of \his Agreement with 
such dlUgence as will ensure Its completion v.flhIn the tine speclfled In this Aqreeme~ or any _nslon 
thereof, otherwise falls to timely satisfy the Agreement pr<Mslons, or commits any other substantial 
breach of Ih!s Agreement, the procuremenl officer may notify the CONTRACTOR in writing of the delay or 
non-performance and n not cured in TEN (10) days or any longer time specified In writing by the 
procurement officer, such officer may tennlnate \he CONTRACTOR's right to pn:ICeed with the Agreement 
or such part of the Agreement as to which there has been daley or failure to properly perform. In the 
event of tennlnatlon In whola or In part the procurement officer may procure slmUar goods or services In a 
manner and upon terms deemed appropriate by \he procurement oIIIcer. The CONTRACTOR shall 
continue performance of the Agreement to the extent Ills not tenmlnated and shall be liable for excess 
costs incunrad in procuring similar goods or servtces. 
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b. CONTRACTOR's du1!es. Notwilhstandlng terminalion of the Agreement and subject to any directions 
from the procurement officer, the CONTRACTOR shall take timely, reasonable, and necessary action to 
protect and preserve property in the possession of the CONTRACTOR in which the UNIVERSITY has an 
Interest. 

c. Compensation. Payment for completed services delivered and accepted by the UNIVERSITY shall be at 
the price set forth In the Agreement Payment for the protection and preservation of property shall be In 
an amount agreed upon by the CONTRACTOR and the procurement officer; if the parties fml to agree, 
the procurement offICer shall set an amount consistent wilh the CONTRACTOR's rights under the· 
Agreement. The UNIVERSITY may wilhhold from amounts due the CONTRACTOR such sums as the 
procurement officer deems to be necessary to protect the UNIVERSITY against loss because of 
outstanding liens or claims of former lien holdelS and to reimburse the UNIVERSITY for the eXcess costs 
Incurred in procuring similar services. 

d. Excuse for nonperformance or delayed performance. Except with respect to datauUs of subcontractors, 
the CONTRACTOR shall not be In default by reason of any failure in performance of this Agreement In 
accordance with as terms, including any failure by the CONTRACTOR to make progress In the 
prosecution of the performance hereunder which endangers such performance, if the CONTRACTOR 
has notified the procurement officer wilhin FIFfEEN (15) days after the cause of the delay and the failure 
anses out of causes such as: acts of God; acts of Ihe public enemy; acts of Ihe State and any other 
governmental body In Its sovereign or contractual capaCIty; fires; floods; epidemics; quarantine 
resbictions; strikes or other labor disputes; freight embargoes; or unusually seVere wealher. If the failure 
to perform is caused by the failure of a subcontractor to perform or to make progress, and if such failure 
arises out of causes similar to those set forth above, tha CONTRACTOR shall not be deemad to be In 
default, unlass the services to be furnished by the subcontractor wem reasonably obtainable from other 
sources In SUfficient time to permit CONTRACTOR to meet the requirements of the Agreement. Upon 
request of the CONTRACTOR, the procurement oftloer shaD ascertain the facts and extent of such fallum, 
and, if such officer detel11lines that any failure to perform was occasioned by anyone or more of the 
excusable causes, and that, but for the excusable cause, the CONTRACTOR's progress and 
performance would have met the terms of the Agreement, the delivery schedule shall be revised 
accoJdingly, subject to the lights of the UNIVERSITY under the Agreement As used in this part of IIlls 
paragraph 18.d., IIle term 'subcontracto~ means subcontractor at any tier. 

e. Erroneous termination for default If, after notice of termination of the CONTRACTOR's right to proceed 
under the provisions of IIlls paragraph 18, it is determlned for any reason that the CONTRACTOR was not 
In default under the proviSions of this Agreement or that the delay was excusable under the provisions of 
1S.d., 'Excuse for nonperformance or delayed performance,' IIle rtghts and obligations of the parties shaft, 
if the Agreement contains a provision providing for tennlnatlon for convenierICe of the UNIVERSITY, be 
the same as if the notice of termination had been Issued pursuant to such provlslon. If, In the foregoing 
circumstances, this Agreement does not contain a provision providing for termination for convenience of 
the UNIVERSITY, the Agreement shaD be adjusted to compensate for such termination and the 
Agreement modified aCcordingly. 

f. Additional rights and remedies. The rights and remedies provided In this paragraph 18 are in addition to 
any other rights and remedies provlded by law or under this Agmement, 
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19. Termination for Convenience 

a. Termination. The procurement officer may, when the Interesls of the UNIVERSITY so require, terminate 
this Agreement, in whole or In part. for the convenience of the UNIVERSITY. The procurement officer 
shall give written notice of the termination to the CONTRACTOR specifying the part of the Agreement 
terminated and when termination becomes effective. 

b. CONTRACTOR's obligations. The CONTRACTOR shall Incur no further obligations In connection with 
the terminated performance, and on the date(s) set In the notice of termination the CONTRACTOR will 
stop performance to the extent specified. The CONTRACTOR shall also terminate outstanding orders 
and subcontracts as they relate to the terminated performance. The CONTRACTOR shall seHie the 
liabilities and claims arisfng out of the termination of subcontracts and orders connected with the 
terminated performance. The procurement officer may direct the CONTRACTOR to aSSign the 
CONTRACTOR'S right, tiUe, and Interest under terminated orders or subcontracts to the UNIVERSITY. 
The CONTRACTOR must still complete the performance not terminated by the notice of termination and 
may Incur obligations as necessary to do so. 

20. Governing law 

The validity of this Agreement and any of Its terms or proVisions, as well as the rights and duties of the par1ies to 
this Agroemen~ shall be govemed by the laws of the State of Hawaii. Any action at law or in equity to enforce 
or Interpret the provisions of this Agreement shall be brought In a state court of competent jurisdlcllon in 
Honolulu, HawaII. 

21. Severability 

In the event lhat any provision of this Agreement Is declared Invald or unenforceable by a court, such invalidity 
or unenforceabi1Jty shan not affect the validity or enforceability of 1I1e remaining terms of this Agreement. 

22. WaiVer 

The fallure of the UNIVERSITY to Insist upon the strict compliance with any !erm, provision, or condition of this 
Agreement shall not constitute or be deemed to constitute a waiver or relinquIShment of the UNIVERSITY's 
right to enforce the same in accordance wi1l1 this Agreement 
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SPECIAL CONDITIONS 

1. ASSESSMENT AND EVALUATION 

The CONTRACTOR and the UNIVERSITY agree that the UNIVERSITY will be requesting 
the CONTRACTOR's assistance with a broad range of matters and issues relating to the 
Litigation and the matters described in the Scope of Services. In providing such assistance, 
the CONTRACTOR will review, evaluate, analyze, and make recommendations with 
respect to best achieving, in a cost effective manner that prudently addresses the potential 
risks involved, the resolution of the Litigation and the implementation of any such resolution. 
The CONTRACTOR agrees to use its best efforts to provide such services and assistance 
within the timeframe requested by the UNIVERSITY. 

With respect to each specific task or issue for which the UNIVERSITY requests assistance, 
the CONTRACTOR agrees to give to the UNIVERSITY a cost estimate for providing the 
requested assistance. The CONTRACTOR and the UNIVERSITY will work toward a 
mutually agreeable budget covering the requested assistance. 

The CONTRACTOR shall provide the UNIVERSITY with periodic status reports conceming 
each of the tasks, issues, and matters for which the UNIVERSITY has requested assistance 
from the CONTRACTOR. 

2. INSURANCE 

The CONTRACTOR shall maIntain professional Uabllity Insurance acceptable to the 
UNIVERSITY in full force and effect throughout the term of this Agreement. The policy or 
pOlicies of such professional liability insurance acceptable to the UNIVERSITY and 
maintained by the CONTRACTOR shall provide single limit coverage in the amount of 
$5.000.000 per claim and $5,000.000 aggregate for aU claims made during the policy period 
(hereafter the "CONTRACTOR's Insurance"). 

The CONTRACTOR's Insurance shall be In force the first day of the term of this 
Agreement. 

3. PRINCIPAL ATTORNEY 

The CONTRACTOR shall assIgn Mark J. Bennett as the principal attomey for performing 
and providing the legal services and completing the work requested by the UNIVERSITY. 
The CONTRACTOR shall not modify this assignment without the UNIVERSITY's prior 
written consent. The CONTRACTOR, with the UNIVERSITY's prior written consent, may 
assign other attomeys to perform legal services requested by the UNIVERSITY under this 
Agreement, and the hourly rates for such other attorneys shall be mutually agreed upon 
between the UNIVERSITY and the CONTRACTOR. The UNIVERSITY shall advise the 
CONTRACTOR of the hourly rate that the UNIVERSITY is wiDing to pay for the services of 
such other attorneys. 
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4. CAMPAIGN CONTRIBUTIONS BY STATE AND COUNTY CONTRACTORS 

Contractors are hereby notified of the applioability of Section 11-205.5. HRS. which 
states that campaign contributions are prohibited from specified State or county 
govemment contractors during the term of the contract if the contractors are paid with 
funds appropriated by a legislative body. Further information is available from the State 
Campaign Spending Commission at www.hawaii.gov/campaign or at (808) 586-0285. 
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UNIVERSITY OF HAWAI'I 

AGREEMENT FOR SERVICES 

This Agreement, effective the 29 day of November 

University of Hawaii (hereinafter "UNIVERSITY"), and 

University-3260 

Attachment 1 

2011 ,is entered Into between the 

Starn O'Toole Marcus & Fisher 

(hereafter "CONTRACTOR"), a law comoration , 
(laJtn "(GtpDr.UDn," "plr'lIcnhlp." Qjll[al ytnlurf.': "Iolr proprfrloblllp," IIr olllrr)cCll rDnn orlhe CII~lratlllr.) 

under the laws of the State of Hawaii , whose business address and taxpayer identification number are as 

follows: Pacific Guardian Center, Makai Tower, 733 Bishop Street. Sutte 1900. Honolulu, Hawai'l 96813: Taxpayer 

Identification Number: 99·0215189 

RECITALS 

A. The UNIVERSITY is in need 01 the services described in this Agreement and its attachments. 

B. The UNNERSITY desires to retain and engage the CONTRACTOR to provide the services, and the 
CONTRACTOR is agreeable to providing said services. 

C. Money is available to fund this Agreement pursuant to: 

(1) __ ~A~c~c~0~u~nluN~0~.~3~2~6~8~32~A~thlli~~t~ics~Dmire~ct~owrs~G~enlliear~aluO~p~ellim~I~lo~ns~A~cc~o~u~nl~ __________________ or 
(hhnllry Jf.ltJOUrcd) 

(2) 
(ldmlllJ'l'tdU'.I~urca) 

or both, in the following amounls: Stale $ $50.000 

Federal $'_.....£iN!!£:/AL....-

D. Pursuant to Sections 304A·103 and 304A·105, Hawaii Revised Statutes, as amended, the 
UNIVERSITY Is authorized to enter Into this Agreement 

NOW, THEREFORE, In consideration of the promises contained In this Agreement, Ihe UNIVERSITY and the 
CONTRACTOR agree as follows: 

1. Scope of Services. The CONTRACTOR shall, In a proper and satisfactory manner as determined by 
the UNIVERSITY, provide all the services set forth in Attachment 1, which is hereby made a part of this Agreement 

2. Time of Performance. The services required of the CONTRACTOR under this Agreement shall be 
performed and completed in accordance with Ihe "Time Schedule" set forth in Attachment 2, which is hereby made a 
part of this Agreement 

3. Compensation. The CONTRACTOR shall be compensated for services rendered and costs incurred 
under this Agreement in an total amount not to exceed $50.000 Fifty thousand and NOll 00 
DOLLARS ($50,000), including taxes, according to the "Compensation and Payment Schedule" set forth in 
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Attachment 3, which is hereby made a part of this Agreement. 

4, Standards of Conduct Declaration, The Standards of Conduct Declaration by CONTRACTOR, set 
forth in Attachment 4, Is hereby made a part of this Agreement 

5, Notices, Any written notices required to be given by a party to this Agreement shall be (a) delivered 
personally, or (b) sent by United States first class mail, postage prepaid, to the UNIVERSITY at the DIRECTOR's 
office in Honolulu, Hawaii at 1400 lower Campus Road, Room 15, Honolulu, Hawaii 96822, or to the CONTRACTOR 
at the CONTRACTOR's address as indicated in the Agreement. A notice shall be deemed to have been received by 
the recipient THREE (3) days after mailing or at the time of actual receipt, whichever is earlier. The CONTRACTOR 
is responsible for notifying the UNIVERSITY in writing of any change of address. 

6, Other Terms and Conditions, The General Conditions and the Special Conditions (if any) set forth in 
Attachments 5 and 6, respectively, are hereby made a part of this Agreement The term "DIRECTOR" in the General 
Conditions shall be understood to refer to the UNIVERSITY's Director of the Office of Procurement and Real Property 
Management, who is also the Procurement Officer. In the event of a,confllct between the General Conditions and the 
Special Conditions, the Special Conditions shall control. 

IN WITNESS WHEREOF, the UNIVERSITY and the CONTRACTOR have executed this Agreement effective 
as of the date first above written. 

UNIVERSITY 

UNIVERSITY OF HAWAII 

~C~ 
~--~~~~ ~~~~\~----~ 

its Director of the Office of Procurement 
and Real Property Management 

CONTRACTOR 

rk J. Bennett of Starn O'Toole Marcus & Fisher, a 
"1 law corporation 

Title Director • 

*Evidence of authority of the CONTRACTOR's representative to sign this Agreement for the CONTRACTOR must be 
attached. 
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CONTRACTOR'S ACKNOWLEDGMENT 

State of Hawaii ) 
) SS. 

City and County of Honolulu 

Onthis 9th day of January 2012 , before me personally appeared 

Mark J. Bennett, to me personally known, who being by me duly sworn, did say that he Is a director in 

Starn O'Toole Marcus & Fisher. a Hawal'llaw corporation, the CONTRACTOR named in the foregoing instrument, 

and that he/she is authorized to sign said instrument in behalf of the CONTRACTOR, and acknowledges that he 

executed said instrument as the free act and deed of the CONTRACTOR. 

Document Date: November 29. 2011 
Notary Name: Joannie Carreiro 

~~ C'a:bt'P ii:V 
Notary Public, Joannie Carreiro 

My commission expires: 11/11/13 

Number of Pages: 17 
Firs t J-ud""ic""ia-:I""C""ir-cu-:it· 

Document Description: University of Hawaii Agreement for Services 

ry Signature Joannie Carreiro 

NOTARY CERTIFICATION 
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SCOPE OF SERVICES 

The UNIVERSITY hereby retains the law firm of STARN O'TOOLE MARCUS & FISHER, 
a Hawai'i law corporation (hereafter referred to as "CONTRACTOR") to provide legal counsel, 
advice, and services to the University of Hawai'i (hereafter the "UNIVERSITY") with respect to 
ongoing investigations pertaining 

(hereafter collectively the "Investigation"). 

The CONTRACTOR's work in connection with the Investigation shall include any and all 
legal analysis, evaluation and representation necessary in response to the Investigation, 
including without limitation, meeting with individuals, negotiating and preparing agreements, 
contracts, and other necessary documents, and furnishing counsel, advice, and analysis on any 
issue relating to the Investigation as may be requested or deemed necessary by the 
UNIVERSITY, including preparing opinions or memorandums on any issues, and handling or 
assisting in the handling of any administrative proceedings, procurement matters, disputes, 
alternative dispute resolution proceedings, contractual matters and actions (such as formation 
and termination of individuals and entities), whether the proceedings or actions are conducted 
within judicial, administrative or alternative dispute resolution forums. 

The CONTRACTOR's work hereunder shall include at least the following: 

A. Assist with implementing, negotiating and preparing agreements.. The 
CONTRACTOR shall exercise the CONTRACTOR's best professional judgment and render the 
necessary legal services to represent the UNIVERSITY in all matters relating to the 
Investigation, including, without limitation, providing assistance in: (1) developing and formulating 
the University's legal position, (2) representing the University in any proceedings related to the 
Investigation, (3) preparing agreements, contracts, and other documents as may be necessary 
to resolve the Investigation, (4) handling any administrative actions and proceedings relating to 
the Investigation, including advising administrators and regents, and (5) expediting the resolution 
of the Investigation, as requested by the UNIVERSITY. 

B. Advice and counsel. The CONTRACTOR shall provide advice and counsel, 
including, without limitation, researching and preparing legal opinions or memorandums, with 
respect to matters related to the Investigation. The CONTRACTOR agrees, if so requested by 
the UNIVERSITY, to provide advice and counsel and other legal services to the UNIVERSITY 
with respect to any other issues or matters that involve issues similar to any of the Investigation 
issues. 

C. SUpervision and reporting. All legal services on this case shall be under the 
detailed, specific supervision and management of Mark J. Bennett and he or his designated 
representative shall report to the UNIVERSITY's General Counselor designated representative. 
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D. University approval. The CONTRACTOR shall promptly forward to the 
UNIVERSITY's General Counselor designated representative copies of all correspondence, 
documents, reports, analysis, evaluations, and work products arising out of or connected with 
the services rendered under this Agreement and shall tender for prior approval of the 
UNIVERSITY's General Counselor designated representative those items which the 
CONTRACTOR reasonably believes should have the UNIVERSITY's approval prior to release, 
filing, or use. 

E. Updates. The CONTRACTOR agrees to meet and confer from time to time with 
the UNIVERSITY's General Counselor designated representative regarding the progress and 
status of all legal services performed or being performed by the CONTRACTOR under this 
Agreement, including, without limitation, strategies, plans, tactics, and related matters. 

F. Assistance requires University approval. The CONTRACTOR shall not contract 
with or employ experts or conSUltants to assist the CONTRACTOR in the performance of this 
Agreement without the prior written approval of the UNIVERSITY. The UNIVERSITY and the 
CONTRACTOR do acknowledge, however, that the CONTRACTOR, from time to time, may 
need or deem it advisable to consult with attorneys, law firms, or other professionals that are 
situated in particular geographic areas or otherwise have expertise in specific areas of law or 
such geographic areas. If the CONTRACTOR deems such consultation necessary, the 
CONTRACTOR shall advise the UNIVERSITY's General Counselor designated representative, 
including fumishing information as to the reasons for the consuHation and the estimated cost and 
obtain the UNIVERSITY's written approval before proceeding to incur or incurring obligations on 
behalf of the UN IVERSITY. 

G. Non exclusive. The UNIVERSITY and the CONTRACTOR acknowledge and 
agree that (1) the CONTRACTOR's rights under this Agreement are not exclusive and (2) the 
UNIVERSITY may also retain other attorneys and law firms to advise, assist, and counsel the 
UNIVERSITY in the matters described herein, including related matters and matters on which 
the CONTRACTOR may have already provided legal services 

H. Payment responsibility. In the absence of the UNIVERSITY'S prior written 
approval, the UNIVERSITY shall not be responsible to pay for the services or any work 
performed by an expert or consultant retained by the CONTRACTOR to perform work in 
connection with this Agreement 

I. Separate matters. The UNIVERSITY and the CONTRACTOR acknowledge and 
agree that (1) the UNIVERSITY may be requesting the CONTRACTOR to provide legal services 
covering work and activities in a number of different areas (2) the funding to cover specific 
assignments or tasks may come from multiple sources within the UNIVERSITY, and (3) to 
expedite the processing ofthe invoices, the CONTRACTOR agrees to provide invoices that 
clearly detail and breakdown the hours spent for each specific assignment and task, and in 
accordance with such sub-accounts for specific subject areas covering such assignments and 
tasks, all as may be mutually agreed upon between the UNIVERSITY and the CONTRACTOR. 
Part of the reason for requiring such a breakdown is to enable each source of funding to more 
easily identify and verify the portion of each invoice for which it is responsible, if such a 
breakdown is necessary. 
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TIME OF PERFORMANCE 

Services by CONTRACTOR under this Agreement shall commence on November 29, 
2011, and shall continue until the matters specified herein are resolved, unless earlier terminated . 
by the UNIVERSITY as provided herein, or until funds allocated to this Agreement have been 
exhausted. 
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COMPENSATION AND PAYMENT SCHEDULE 

1. Rates. The CONTRACTOR shall be compensated for legal services rendered and 
costs incurred under this Agreement pursuant to the schedule below, with a maximum ceiling of 
FIFTY THOUSAND AND N0/100 DOLLARS ($50,000.00): 

Attorneys: 

Mark J. Bennett 
Brandi J. Buehn 

$375.00 per hour 
$200.00 per hour 

Paralegal: 

Connie Gardner $120.00 per hour 

2. Costs incurred. The UNIVERSITY shall be responsible for paying on a current 
basis all costs and expenses which are reasonably incurred in the representation of the 
UNIVERSITY, including, but not limited to, court costs and fees, copying, depositions, long 
distance telephone charges, postage, travel expenses and charges incident to the performance 
of the legal services required hereunder. All expenses and costs incurred with respect to 
computer research shall be the responsibility of the CONTRACTOR. Costs incurred that require 
payment to third parties shall be charged to the UNNERSITY on a pass through basis without 
surcharge, 

3, Invoices. Invoices for the CONTRACTOR's fees and expenses, including 
applicable taxes, shall be submitted (and billed) on a monthly basis and shall be payable within 
THIRTY (30) days, subject to the following: 

A. Obtaining reimbursement. All payments under this Agreement, including 
reimbursement for costs, shall be made only upon submission by the CONTRACTOR of original 
invoices specifying the amount due and certifying that the costs billed have been incurred by the 
CONTRACTOR in furtherance of its representation of the UNIVERSITY, 

B. Content. Original invoices submitted must include at least the following: 

(1) 
(2) 
(3) 

(4) 
(5) 

A description of the specific task performed by CONTRACTOR. 
Time billed will be reported by specific matter or task handled. 
The time billed for specific tasks in increments no greater than one
tenth (.1) of an hour. 
The hourly rate of the attorney or paralegal performing the task, 
An itemized statement of disbursements, if charged. 

1 



University-3267 

Attachment 4 

STANDARDS OF CONDUCT DECLARATION 

For the purposes ofthis declaration: 

"Controlling interese' means an interest in a bUsiness or other undertaking which is sufficient in fact to control, 
whether the interest is greater or less than FIFTY PERCENT (50%). 

"Employee" means any nominated, appointed, or elected officer or employee of the State, including members 
of boards, commissions, and committees, and employees under contract to the State or of the constilutional 
convention, but excluding legislators, delegates to the constitutional convention, justices, and judges. 

On behalf of Mali< J. Bennett of Starn O'Toole Marcus & Fisher, a Hawal'llaw corporation ,the CONTRACTOR 
herein, the undersigned does declare, under penalty of perjury, as follows: 

1. CONTRACTOR (Is) (Is not) a legislator or an employee or a business In which a legiSlator or an 
employee has a controlling interest.' 

2. CONTRACTOR has not been assisted or represented by a legislator or employee for a fee or other 
compensation to obtain this Agreement and will not be assisted or represented by a legislator or employee for a fee or 
other compensation in the performance of the Agreement, If the legislator or employee had been Involved In the 
development or award of the Agreement 

3. CONTRACTOR has not been assisted or represented for a fee or other compensation In the award 
of this Agreement by a UNIVERSITY employee or, In the case of the Legislature, by a legIslator. 

4. CONTRACTOR has not been represented or assisted personally on matters related to the 
Agreement by a person who has been an employee of the UNIVERSITY withIn the preceding TWO (2) years and 
who participated while In state office or employment on the maHer with which the Agreement Is dIrectly concerned. 

5. CONTRACTOR has not been represented or assisted on matters related to this Agreemen~ for a 
fee or other consideration by an individual who, within the past TWELVE (12) months, has been a UNIVERSITY 
employee, or In the caSe of the Legislature, a legislator. 

6. CONTRACTOR has not been represented or assisted in the award of thIs Agreement for a fee or 
other consideration by an Individual Who, a) wIthin the past TWELVE (12) months, served as a UNIVERStTY 
employee or in the case of the Legislature, a legislator, and b) participated while an employee or legislator on matters 
related to this Agreement 

CONTRACTOR understands that the Agreement to which this document Is attached is voidable on behalf of the 
UNIVERSITY if this Agreement was entered Into in violatlon of any provision of chapter 84, HawaII Revised Statutes, 
commonly refenred to as the Code of EthIcs, Including the provlsJons which are the source of the declarations above. 
Additionally, any fee, compensation, gift or profit received by any person as a result of a violation of the Code of Ethics 
may be recovered by the UN IVERSITY. 

DATED: Honolulu, Hawaii, _--=J-=a:::n""u""a;::.rL-.::.9'-2""O""1"'2=-___ -II-; 

By 
N7a-m-e~:~M~a~m~J~.=Be-n-n-ett~------------------

Title Director 

• Reminder to UNIVERSITY PROGRAM: If "Is" is circled, YOUR PROGRAM Is reqUired, under Seetlon 84-15, 
HawaII Revised Statutes, to file with the State Ethics Commission, TEN (10) days before the Agreement is entered 
into, a written justification as to Why the Agreement was not required to be competitively bid. 
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a. In the performance of selVices required under this Agreement, the CONTRACTOR is an "independent 
contractor," with the aulhority and responsibility to control and direct the performance and delails of the 
work and services required under this Agreement; however, the UNIVERSITY shall have a general rtght to 
inspect work in progress to determine whether, in the UNIVERSITY's opinion, the selVices are being 
performed by the CONTRACTOR in compliance with this Agreement. It is understood that the 
UNIVERSITY does nol agree 10 use the CONTRACTOR exclusively, and that the CONTRACTOR Is free 
to contract to provide selVices to other Individuals or entities while under contract with the UNIVERSITY. 

b. The CONTRACTOR and the CONTRACTOR's employees and agents are not by reason of this 
Agreemenl, agents or employees of the UNIVERSITY for any purpose, and the CONTRACTOR and the 
CONTRACTOR's employees and agents shall not be entitled to claim or receive from the UNIVERSITY 
any vacation, sick leave, retirement, worke(s compensation, unemployment Insurance, or other benefits 
provided to UNIVERSITY employees. 

c. The CONTRACTOR shall be responsible for the accuracy, completeness, and adequacy of the 
CONTRACTOR's performance under this Agreement. Furthermore, the CONTRACTOR Intentionally, 
voluntarily, and knowingly assumes the sale and entire liability to the CONTRACTOR's employees and 
agents, and to any individual not a party to this Agreement, for all loss, damage, or Injury caused by the 
CONTRACTOR, or the CONTRACTOR's employees or agents In the course of their employment. 

d. The CONTRACTOR shall be responsible for payment of all applicable federal, state, and county taxes 
and fees which may become due and owing by the CONTRACTOR by reason of this Agreement, 
Including but not limited to (I) Income taxes, (II) employment related fees, assessmenls, and taxes, and 
(Iii) general excise taxes. The CONTRACTOR also is responsible for obtaining all licenses, permits, and 
certificates that may be required In order to perform this Agreement. 

e. The CONTRACTOR shall obtain a general excise tax license from the Department of Taxation, State of 
Hawaii, in accordance with Section 237-9, HawaII Revised Statutes, and shall comply with all 
requirements thereof. The CONTRACTOR shall be solely responsible for meeting all requirements 
necessary to obtain the tax clearance certlflcates required lor execution of the Agreement and for final 
payment under Sections 103-53, Hawaii Revised Statutes, and Section 17 oflhese General Conditions. 

I. The CONTRACTOR Is responsible for securing all employee-related insurance coverage for the 
. CONTRACTOR and the CONTRACTOR's employees and agents that is or may be required by law, and 
for payment of all premiums, costs, and other Iiabllitiss associated with securing the Insurance coverage. 

2. Personnel Requirements 

a. The CONTRACTOR shall secure, at the CONTRACTOR's own expense, all personnel required to 
perform thIs Agreement. 
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b. The CONTRACTOR shall ensure that the CONTRACTOR's employees or agents are experienced and 
fully qualified to engage in the activities and perform the services required under this Agreement, and that 
all applicable licensing and operating requirements imposed or required under federal, state, or county 
law, and all applicable accreditation and other standards of quality generally accepted in the field of the 
activities of such employees and agents are complied with and satisfied. 

3. Nondiscrimination 

No person performing work under this Agreement, including any subcontractor, employee, or agent of the 
CONTRACTOR, shall engage in any discrimination that is prohibited by any applicable federal, state, or county 
law. 

4. Subcontracts and ASSignments 

The CONTRACTOR shall not assign or subcontract any of the CONTRACTOR's duties, obligations, or 
interests under this Agreement without the prior written consent of the UNIVERSI1Y. Additionally, no 
assignment by the CONTRACTOR of the CONTRACTOR's light to compensation under this Agreement shall 
be effective unless and until the assignment Is approved by the Vice President for Budget and Finance and 
Chief Financial Officer of the University of HawaII, as provided in Section 40-58, Hawaii Revised Statutes. 

5. Conflicts of Interest 

The CONTRACTOR represents that neither the CONTRACTOR, nor any employee or agent of the 
CONTRACTOR, presently has any interest, and promises that no such Interest, direct or Indirect shall be 
acquired, that would or might conflict in any manner or degree wnh the CONTRACTOR's performance under 
this Agreement 

6. Compliance with Laws 

The CONTRACTOR shall comply with all federal, state, and county laws, ordinances, codes, rules, and 
regulations, as the same may be amended from time to time, that In any way affect the CONTRACTOR's 
performance of this Agreement. 

7. Indemnification and Defense 

The CONTRACTOR shall defend, indemnify, and hold harmless the University of Hawaii and their officers, 
employees, and agents from and against all liability, loss, damage, cost, and expense, including all attomeys' 
fees, and all claims, suits, and demands therefor, arising out of or resulting from the acts or omissions of the 
CONTRACTOR or the CONTRACTOR's employees, officers, agents, or subcontractors under this Agreement 
The provisions of this paragraph shall remain in full force and effect notwithstanding the expiration or early 
termination of this Agreement 

8. Modification of Agreement 

Any modification, a~eration, amendment, change, or extension of any term, provision, or condition of this 
Agreement shall be made only by wliHen amendment to this Agreemen~ signed by the CONTRACTOR and the 
UNIVERSITY, provided that change orders shall be made In accordance with paragraph 9, Change Orders, 
herein. 
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9. Change Orders 

a. By a written order, at any time, and without notice to any surety, the procurement officer may, subject to all 
appropriate adjustments, make changes within the general scope of this Agreement as may be found to 
be necessary or desirable. Such changes shall not invalidate the contract or release the sureties, and the 
CONTRACTOR will perform the work as changed, as though it had been part of the original contract. 

b. Adjustments of price or time for performance. If any change order increases or decreases the 
CONTRACTOR's cost of, or the time required for, perfonmance of any part of the work under this 
Agreement, whether or not changed by the order, an adjustment shall be made and the Agreement 
modified In writing accordingly. Any adjustment in Agreement price made pursuant to this paragraph Shall 
be determined In accordance with the price adjUstment paragraph of this Agreement Failure of the 
parties to agree to an adjustment shaff not excuse the CONTRACTOR from proceeding with the 
Agreement as changed, provided that the agency procurement officer promptly and duly makes the 
provisional adjustments In payment or time for performance as may be reasonable. By proceeding with 
the work, the CONTRACTOR shall not be deemed to have prejudiced any claim for additional 
compensation, or an extension of time for completion. 

c. Time period for claim. Within TEN (10) days after receipt of a written change order under 9.a, unless the 
period Is extended by the agency procurement officer in writing, the CONTRACTOR shall file notice of 
intent to assert a claim for an adjustment The requirement for a timely written response cannot be 
waived and shall be a condltfon precedent to the assertion of a claim. 

d. Claim barred after final payment. No clatm by the CONTRACTOR for an adjustment hereunder shall be 
allowed if written notice is not given prior to flnal payment under this Agreement 

e. Other claims not barred. I n the absence of a change order, nothing in this paragraph shaff be deemed to 
restrict the CONTRACTOR's right to pursue a claim under the Agreement or for breach of contract 

10. Price Adlustment 

a. Price adjustment Any adjustment in Agreement price pursuant to a provision In this Agreem~nt shall be 
made In one or more of the following ways: 

(1) By agreement on a fixed price adjustment before commencement of the pertinent performance or 
as soon thereafter as practicable; 

(2) By unit prices specified In the Agreement or subsequently agreed upon; 

(3) By the costs attributable to the event or situation covered by the provision, plus appropriate profit or 
fee, all as specified in the Agreement or subsequently agreed upon; 

(4) In such other manner as the parties may mutually agree; or 

(5) In the absence of agreement between the parties, by a unilateral determination by the procurement 
officer of the costs attributable to the event or situation covered by the provisions, plus appropriate 
profit or fee, all as computed by the UNIVERSITY in accordance with generally accepted accounting 
principles. 
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b. Submission of cost or pricing data. The CONTRACTOR shall provide cost or pricing data for any price 
adjustments. 

11. Suspension of Agreement 

The UNIVERSITY reserves the right at any time and for any reason to suspend this Agreement for any 
reasonable period, upon written notice to the CONTRACTOR in accordance with the provisions herein. 

a. Order to stop performance. The procurement officer may, by written order to the CONTRACTOR, at any 
time, and without notice to any surety, require the CONTRACTOR to stop all or any part of the 
performance called for by this Agreement. This order shall be for a specified period not exceeding SIXTY 
(60) days after the order is delivered to the CONTRACTOR, unless the parties agree to any further period. 
Any such order shall be identified specifically as a stop performance order issued pursuant to this 
paragraph. Upon receipt of such an order, the CONTRACTOR shall forthwith comply with ils terms and 
suspend all performance under this Agreement at the time stated, provided, however, the CONTRACTOR 
shall take all reasonable steps to minimize the occurrence of costs allocable to the performance covered 
by the order during the period of performance stoppage. Before the stop performance order expires, or 
within any further period to Which the parties shall have agreed, the agency procurement officer shall 
either: 

(1) Cancel the stop performance order, or 

. (2) Terminate the performance covered by such order as provided in the termination for' default 
proviSions or the termination for convenience provisions of this Agreement. 

b. Cancellation or expiration of the order. If a stop performance order issued under this section is cancelled 
at any time during the period specified In the order, or if the period of the order or any extension thereof 
expires, the CONTRACTOR shall have the right to resume performance. An appropriate adjustment shall 
be made in the delivery schedule or Agreement price, or both, and the Agreement shall be modified in 
writing accordingly, if. 

(1) The stop performance order resulls In an increase in the time required for, or In the 
CONTRACTOR's cost properly allocable to, the performance of any part of this Agreement; and 

(2) The CONTRACTOR asserts a claim for such an adjustment within THIRTY (30) days after the end 
of the period of performance stoppage; provided that, if the procurement officer decides that the 
facls justify such action, any such claim asserted may be recefved and acted upon at any time prior 
to final payment under this Agreement 

c. Termination of stopped performance. If a stop performance order is not cancelled and the performance 
covered by such order is terminated for defau~ or convenience, the reasonable costs resulting from the 
stop performance order shall be allowable by adjustment or otherwise. 

d. Adjustment of price. Any adjustment in Agreement price made pursuant to this paragraph shall be 
determined in accordance w~ the price adjustment prOvision of this Agreement 

12. Disputes 

All disputes arising under or related to this contract shall be resolved In accordance with this clause. 

a. A claim by the CONTRACTOR shall be made, in writing, and submitted to the DIRECTOR for a written 
decision. 
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b. The DIRECTOR shall render a decision within NINETY (90) days of Ihe request, sUbject to reasonable 
extension on a showing of good cause. The finding and decision shall be written and shall be furnished to 
the CONTRACTOR providing evidence of receipt. 

c. The decision shall be in accordance with University Administrative Procedure A8.275. The DIRECTOR's 
decIsIon shall be final. 

13. Claims Based on a Procurement Officer's Actions or Omissions 

a. Changes In scope. If any action or omission on the part of a procurement officer or designee of such 
officer, requiring performance changes within the scope of the Agreement consfitutes the basis for a claim 
by the CONTRACTOR for additional compensation, damages, or an extenston of time for comptetion, the 
CONTRACTOR shall continue with performance of the Agreement in compliance with the directions or 
orders of such officials, but by so doing, the CONTRACTOR shall not be deemed to have prejudiced any 
claim for additional compensation, damages, or an extension of time for completion; provided: 

(1) Written notice required. The CONTRACTOR shall have given written notice to the procurement 
officer or deSignee of such officer: 

(A) Prior to the commencement of the performance involved, if at that time the CONTRACTOR 
knows of the occurrence of such action or omission; 

(B) Within THIRTY (30) days after the CONTRACTOR knows of the occurrence of such actIon or 
omission, if the CONTRACTOR did not have such knowledge prior to the commencement of 
the performance; or 

(C) Wfthln such further time as may be allowed by Ihe procurement officer in writing. 

(2) Notice content. this notice shall state that the CONTRACTOR regards the act or omission as a 
reason which may entitle the CONTRACTOR to additional compensation, damages, or an 
extension of time. The procurement officer or designee of such officer, upon receipt of such notice, 
may rescind such action, remedy such omission, or take such other steps as may be deemed 
advisable in the discretion of the procurement officer or designee of such officer; 

(3) Basis must be explained. The notice required by paragraph 13.a.(1) describes as clearly as 
practicable at the time the reasons why the CONTRACTOR believes that addltlonal compensation, 
damages, or an extension of time may be remedies to which the CONTRACTOR is entitled; and 

(4) Claim must be lustified. The CONTRACTOR must maintain and upon request make available to 
the procurement officer within a reasonable time, detailed records to the extent pracUcable, and 
other documentation and evidence satisfactory to the UNIVERSITY, justifying the claimed additional 
costs or an extension of time In connection with such changes. 

b. CONTRACTOR not excused. Nothing herein contained, however, shall excuse the CONTRACTOR from 
compliance with any rules or laws precluding any state officers and CONTRACTOR from acting in 
collusion or bad faith in Issuing or performing change orders which are clearly not within the scope of the 
Agreement 

c. Price adjustment Any adjustment in Ihe prtce made pursuant to this paragraph shall be determined in 
accordance wilh the price adjustment provision of this Agreement 
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14. Confidentiality of Material 

a. All material given to or made available to the CONTRACTOR by virtue of this Agreement, which is 
identified as proprietary or confidential information, will be safeguarded by the CONTRACTOR and shall 
not be disclosed to any individual or organization without the prior written approval of the UNIVERSITY. 

b. All information, data, or other material provided by the CONTRACTOR to the UNIVERSITY shall be 
subject to the Uniform Information Practices Act, chapter 92F, Hawaii Revised Statutes. 

15. Ownership Rights and Copyright 

The UNIVERSITY shall have complete ownership of all material, both finished and unfinished, which is 
developed, prepared, assembled, or conceived by the CONTRACTOR pursuant to this Agreemen~ and all such 
material shall be considered "works made for hire." All such material shall be delivered to the UNIVERSITY 
upon expiration or termination of this Agreement. The UNIVERSITY, in its sole discretion, shall have the 
exclusive right to copyright any product, concept, or material developed, prepared, assembled, or conceived by 
the CONTRACTOR pursuant to this Agreement 

16. Publicity 

The CONTRACTOR shall not refer to the UNIVERSITY, or any office, agency, or officer thereof, or to the 
services provided under this Agreement, in any of the CONTRACTOR's brochures, advertisements, or other 
publicity of the CONTRACTOR. All media contacts with the CONTRACTOR about this Agreement or the 
performance under this Agreement shall be referred to the procurement officer. 

17. PaYment Procedures; Final Payment Tax Clearance 

All payments under this Agreement shall be made only upon submission by CONTRACTOR of invoices 
specifying the amount due and certifying that services requested under the Agreement have been performed by 
CONTRACTOR according to the Agreement. Such payments are subject to availability of funds and allotment 
by the Director of Finance In accordance with chapter 37, HawaII Revised Statutes. Further, all payments shall 
be made in accordance with and subject to chapter 40, Hawaii Revised Statutes. Final payment under this 
Agreement shall be subject to Section 103-53, Hawaii Revised Statutes, which require a valid tax clearance, 
FORM A-6 (Rev. 2005), from the State of HawaII, Department of Taxation and the Internal Revenue Service 
(IRS) showing that all tax returns due have been tiled, and all taxes, interest, and penalties levied or accrued 
under the provisions of Title 14 that are administered by the Department of Taxation and under the Internal 
Revenue Code against the CONTRACTOR have been paid. 

18. Termination for Default 

a. Default. If the CONTRACTOR retuses or fais to perform any of the provisions of this Agreement with 
such diligence as will ensure its completion within the time specified in this Agreemen~ or any extension 
thereof, otherwise tails to timely satisfy the Agreement provisions, or commits any other SUbstantial 
breach of this Agreement, the procurement officer may notify the CONTRACTOR In writing of the delay or 
non-performance and ~ not cured in TEN (10) days or any longer time specified In writing by the 
procurement officer, such officer may terminate the CONTRACTOR's right to proceed with the Agreement 
or such part of the Agreement as to which there has been delay or failure to properly perform. In the 
event of termination In whole or In part the procurement officer may procure similar goods or services in a 
manner and upon terms deemed appropriate by the procurement officer. The CONTRACTOR shall 
continue performance of the Agreement to the extent tt is nol terminated and shall be liable for excess 
costs incurred In procuring similar goods or services. 
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CONTRACTOR's duties. Notwithstanding termination of the Agreement and subject to any directions 
from the procurement officer, the CONTRACTOR shall take timely, reasonable, and necessary action to 
protect and preserve property in the possession of the CONTRACTOR in which the UNIVERSITY has an 
interest. 

Compensation. Payment for completed services delivered and accepted by the UNIVERSITY shall be at 
the price set forth In the Agreement. Payment for the protection and preservation of property shall be in 
an amount agreed upon by the CONTRACTOR and the procurement officer, If the parties fail to agree, 
the procurement officer shall set an amount consistent with the CONTRACTOR's rights under the 
Agreement. The UNIVERSITY may withhold from amounts due the CONTRACTOR such sums as the 
procurement officer deems to be necessary to protect the UNIVERSITY against loss because of 
outstanding liens or claims of former lien holders and to reimburse the UNIVERSITY for the excess costs 
incurred In procuring siml/ar services. 

Excuse for nonperformance or delayed performance. Except with respect to defaults of subcontractors, 
the CONTRACTOR shall not be in default by reason of any failure in performance of this Agreement In 
accordance with Its terms, Including any failure by ilie CONTRACTOR to make progress in the 
prosecution of the performance hereunder which endangers such performance, if the CONTRACTOR 
has notified the procurement officer within FIFTEEN (15) days after ilie cause of the delay and the failure 
arises out of causes such as: acts of God; acts of the public enemy; acts of the State and any other 
governmental body in its sovereign or contractual capacity; fires; floods; epidemics; quarantine 
restrictions; strikes or other labor disputes; freight embargoes; or unusually severe weather. If the failure 
to perform Is caused by the failure of a subcontractor to p~rform or to make progress, and If such failure 
arises out of causes similar to those set forth above, the CONTRACTOR shall not be deemed to be In 
default, unless the services to be furnished by the subcontractor were reasonably obtainable from other 
sources In sufficient time to permit CONTRACTOR to meet the requirements of the Agreement. Upon 
request of the CONTRACTOR, the procurement officer shall ascertain the facts and extent of such failure, 
and, if such officer determines that any failure to perform was occasioned by anyone or more of the 
excusable causes, and that, but for the excusable cause, the CONTRACTOR's progress and 
performance would have met the terms of the Agreement, the delivery schedUle shall be revised 
accordingly, subject to the rights of the UNIVERSITY under the Agreement. As used in this part of this 
paragraph 18.d., the term 'subcontracto( means subcontractor at any tier. 

Erroneous termination for default If, after notice of termination of the CONTRACTOR's right to proceed 
under the provisions of this paragraph 18, it Is determined for any reason that the CONTRACTOR was not 
In default under the provisions of this Agreement or that the delay was excusable under the provisions of 
18.d., 'Excuse for nonperformance or delayed performance,' the rights and obligations of the partles shall, 
If the Agreement contains a provision providing for termination for convenience of the UNIVERSITY, be 
the same as if the notice of termination had been Issued pursuant to such provision. If, in the foregoing 
circumstances, this Agreement does not contain a provision providing for termination for convenience of 
the UNIVERSiTY, the Agreement shall be edjusted to compensate for such termination and the 
Agreement modified accordingly. 

Additional rights and nemedles. The rights and remedies provided in this paragraph 18 are in addition to 
any other rights and remedies provided by law or under this Agneement 
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19. Termination for Convenience 

a. Termination. The procurement officer may, when the interests of the UNIVERSITY so require, terminate 
this Agreement, in whole or in part, for the convenience of the UNiVERSITY. The procurement officer 
shail give written notice of the termination to the CONTRACTOR specifying the part of the Agreement 
terminated and when termination becomes effective. 

b. CONTRACTOR's obligations. The CONTRACTOR shall incur no further obligations in connection With 
the terminated performance, and on the date(s) set in the notice of termination the CONTRACTOR will 
stop performance to the extent specified. The CONTRACTOR shall aiso terminate outstanding orders 
and subcontracts as they relate to the terminated performance. The CONTRACTOR shall settle the 
liabilities and claims arising out of the termination of SUbcontracts and orders connected with the 
terminated performance. The procurement officer may direct the CONTRACTOR to assign the 
CONTRACTOR's right, title, and interest under terminated orders or SUbcontracts to the UNiVERSiTY. 
The CONTRACTOR must still compiete the performance not terminated by the notice of termination and 
may Incur obligations as necessary to do so. 

20. Governing Law 

The validity of this Agreement and any of its terms or provisions, as well as the rights and duties of the parties to 
this Agreement, shail be govemed by the laws of the State of HawaII. Any action at law or in equity to enforce 
or Interpret the provisions of this Agreement shall be brought In a slate court of competent JUrisdiction In 
Honolulu, HawaII. 

21. Severability 

In the event that any provision of this Agreement is declared invalid or unenforceable by a court, such invalidity 
or unenforceabllity shall not affect the validity or enforceability of the remaining terms of this Agreement. 

22. Waiver 

The failure of the UNIVERSITY to Insist upon the strict compliance with any term, prOVision, or condition of this 
Agreement shall not constitute or be deemed to constitute a waiver or relinquishment of the UNIVERSITY's 
right to enforce the same In accordance with this Agreement. 
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Attachment 6 

The CONTRACTOR and the UNIVERSITY agree that the UNIVERSITY will be requesting 
the CONTRACTOR's assistance with a broad range of matters and issues relating to the 
Investigation and the matters described in the Scope of Services. In providing such 
assistance, the CONTRACTOR will review, evaluate, analyze, and make recommendations 
with respect to best achieving, in a cost effective manner that prudently addresses the 
potential risks involved, the resolution of the Investigation and the implementation of any 
such resolution. The CONTRACTOR agrees to use its best efforts to provide such services 
and assistance within the timeframe requested by the UNIVERSITY. 

With respect to each specific task or issue for which the UNIVERSITY requests assistance, 
the CONTRACTOR agrees to give to the UNIVERSITY a cost estimate for providing the 
requested assistance. The CONTRACTOR and the UNIVERSITY will work toward a 
mutually agreeable budget covering the requested assistance. 

The CONTRACTOR shall provide the UNIVERSITY with periodic status reports concerning 
each of the tasks, issues, and matters for which the UNIVERSITY has requested assistance 
from the CONTRACTOR. 

2. INSURANCE 

[Reserved) 

3. PRINCIPAL ATTORNEY 

The CONTRACTOR shall assign Mark J. Bennett as the principal attorney for performing 
and providing the legal services and completing the work requested by the UNIVERSITY. 
The CONTRACTOR shall not modify this assignment without the UNIVERSITY's prior 
written consent. The CONTRACTOR, with the UNIVERSITY's prior written consent, may 
assign other attomeys to perform legal services requested by the UNIVERSITY under this 
Agreement, and the hourly rates for such other attorneys shall range between $200.00 and 
$375.00 per hour, with the exact hourly rate to be mutually agreed upon between the 
UNIVERSITY and the CONTRACTOR. The UNIVERSITY shall advise the 
CONTRACTOR of the hourly rate that the UNIVERSITY is willing to pay for the services of 
such other attorneys. 

4. CAMPAIGN CONTRiBUTIONS BY STATE AND COUNTY CONTRACTORS 

Contractors are hereby notified of the applicability of Section 11-205.5, HRS, which 
stales that campaign contributions are prohibited from specified State or county 
government contractors during the term of the contract if the contractors are paid with 
funds appropriated by a legislative body. Further information Is available from the Slate 
Campaign Spending Commission at www.hawaii.gov/carnoaign or at (808) 586-0285. 
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This Agreement. effective the 16th day of December • 2011 • is entered into between the 
University of Hawaii (hereinafter "UNIVERSITY"). and Starn O'Toole Marcus & Fisher 
(hereafter "CONTRACTOR'? a law corporation • 

(lIIscrllft<ll'JllIl"llltlla," "pArtncnl,ip," "jOjDt vfntun," "sole propridorsl,tp," IIfflihCflCg:l1 (arm oftheConlnldllr.) 

under the laws of the State of Hawaii , whose business address and taxpayer identification number are as 

follows: Paciftc Guardian Center, Makai Tower, 733 Bishop SITeet. Suite 1900, Honolulu, Hawai'i 96813: Taxpayer 

Identification Number: 99-0215189 

RECITALS 

A. The UNIVERSITY Is in need of the services described in this Agreement and Its attachments. 

B. The UNIVERSITY desires to relain and engage the CONTRACTOR to provide the services, and the 
CONTRACTOR is agreeable to providing said services. 

C. Money is available to fund this Agreement pursuant to: 

(1) __ ~A~~~u~ntuN~0~.~3~2~68~3~2~ __________ ~~~~~ ___________________________ or 
(idtl)firysate$OllrtH) 

(2) 
(Wcnlll'1rcdmllIOln:a) 

or both, in the following amounts: Slate $ $50,000 

Federal $._-""NI!QA_ 

D. Pursuant to Sections 304A-103 and 304A-105, Hawaii Revised Slatutes, as amended, the 
UNIVERSITY is authorized to enter into this Agreement. 

NOW, THEREFORE, in consideration of the promises conlained in this Agreement, the UNIVERSITY and the 
CONTRACTOR agree as follows: 

1. Scope of Services. The CONTRACTOR shall, in a proper and satisfactory manner as determined by 
the UNIVERSITY, provide all the services set forth In Attachment 1, which is hereby made a part of this Agreement 

2. Time of Performance. The services required of the CONTRACTOR under this Agreement shall be 
performed and completed in accordance with the "Time Schedule' set forth in Attachment 2, which is hereby made a 
part of this Agreement 

3. Comoensation. The CONTRACTOR shall be compensated for services rendered and costs incurred 
under this Agreement in an tolal amount not to exceed $50,000 Fiftv thousand and NO/100 
DOLLARS ($50,000), including taxes, according to the "Compensation and Payment Schedule" set forth In 

Atlachment 3, which is hereby made a part of this Agreement 

4. Standards of Conduct Declaration. The Standards of Conduct Declaration by CONTRACTOR, set 
forth in Attachment 4, Is hereby made a part of this Agreement 
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5. Notices. Any written notices required to be given by a party to this Agreement shall be (a) delivered 
personally, or (b) sent by United States first class mail, postage prepaid, to the UNIVERSITY at the DIRECTOR's 
office in Honolulu, Hawaii at 1400 Lower Campus Road, Room 15, Honolulu, Hawaii 96822, or to the CONTRACTOR 
at the CONTRACTOR's address as indicated in the Agreement. A notice shall be deemed to have been received by 
the recipient THREE (3) days after mailing or at the time of actual receipt, whichever is earlier. The CONTRACTOR 
is responsible for notifying the UNIVERSITY in writing of any change of address. 

6. Other Terms and Conditions. The General Conditions and the Special Conditions (if any) set forth in 
Attachments 5 and 6, respectively, are hereby made a part of this Agreement The temn "DIRECTOR" in the General 
Conditions shall be understood to refer to the UNIVERSITY's Director of the Office of Procurement and Real Property 
Management, who is also the Procurement Officer. In the event of a conflict between the General Conditions and the 
Special Conditions, the Special Conditions shall control. 

IN WITNESS WHEREOF, the UNIVERSITY and the CONTRACTOR have executed this Agreement effective 
as of the date first above written. 

UNIVERSITY 

UNIVERSITY OF HAWAII 

By __ ~~~ __ ~~~~~ ____ ~ 
Its Director of the Office of Procurement 

and Real Property Management 

CONTRACTOR 

Mark J. Bennett of Starn O'Toole Marcus & Fisher, a 
H ai' law corporation 

Title Director -

-Evidence of authority of the CONTRACTOR's representative to sign this Agreement for the CONTRACTOR must be 
attached. 
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CONTRACTOR'S ACKNOWLEDGMENT 

State of Hawaii ) 
) SS. 

City and County of Honolulu ) 

On this 23rd dayof January • 2012. before me personally appeared __ 

_-",M",a",rk""J",.",Be=nn",e",tI,--_, to me personally known, who being by me duly sworn, did say that he is a director in 

Starn O'Toole Marcus & Fisher, a Hawai'i law corporation, the CONTRACTOR named in the foregoing instrument, 

and that helshe is autholized to sign said instrument in behaW of the CONTRACTOR, and acknowledges that he 

executed said instrument as the free act and deed of the CONTRACTOR. 
~\\\'" \1\ lilli/III/I!, 

~~ ~\'C. CA~ ~ ~ ............ " ..... '9~~ 
$i§ 0' .. ;;".fl.y P,:· .. 'P. ~ 
;::.., : ~,f' v~'. 0 ~ 
~:O f"'~ ~ == .:;: * _. == =*' .. 0,*= :=. ~ : ~ 

~ .;. ..• No. 93-62& /~ ~ 
~.-~ ", .• " ~ § 
~ '4~ ........ ~'f §>' 
~/!, ~OF~~~~ 

/"IIIIIIIII\I\\I\\~ 

Notary Public, --'J:..o=an=n:.:::i:.::e:.,..oC:..::a"'r::,:r::,:e::;l."'· r:::.o,,-__ 

My commission expires: -=1.::1!...,/ 1=1~/c....:l:.:3'--_ 

DocumentDate: 01/23112 Number of Pages: 17 
Notary Name: ,Joann; e Carre; ro Firs t J'-ud":ic:.!ia~I~C~ir-c-uit 
Document Description:,_.::U:!:n~i:.:v~e:::r:.:s~i!:tLy~o:=f~H~a~w!..!a:::l.~· l.=.' -,A~g-=r.:e",e"m",e'-!on~t=-."f!o'o",r=....>!.S-,"e-=rv.J!"!i~c",e,,,s,--
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SCOPE OF SERVICES 

The UNIVERSITY hereby retains the law firm of STARN O'TOOLE MARCUS & FISHER, 
a Hawai'i law corporation (hereafter referred to as "CONTRACTOR") to provide legal counsel, 
advice, and services to the University of Hawai'i (hereafter the "UNIVERSITY") with respect to 
issues regarding athletic conference realignment, contract negotiations and drafting (hereafter 
"Project"). 

The CONTRACTOR's work in connection with the Project shall include any and all legal 
analysis, evaluation and representation necessary in response to the Project, including without 
limitation, meeting with individuals, negotiating and preparing agreements, contracts, and other 
necessary documents, and fumishing counsel, advice, and analysis on any issue relating to the 
Project as may be requested or deemed necessary by the UNIVERSITY, including preparing 
opinions or memorandums on any issues, and handling or assisting in the handling of any 
administrative proceedings, procurement matters, disputes, alternative dispute resolution 
proceedings, contractual matters and actions (such as formation and termination of individuals 
and entities), whether the proceedings or actions are conducted within judicial, administrative or 
alternative dispute resolution forums. 

• 
The CONTRACTOR's work hereunder shall include at least the following: 

A. Assist with implementing. negotiating and preparing agreements. The 
CONTRACTOR shall exercise the CONTRACTOR's best professional judgment and render the 
necessary legal services to represent the UNIVERSITY in all matters relating to the Project, 
including, without limitation, providing assistance in: (1) developing and formulating the 
University's legal position, (2) representing the UniversitY in any proceedings related to the 
Project, (3) preparing agreements, contracts, and other documents as may be necessary to 
resolve the Project, (4) handling any administrative actions and proceedings relating to the 
Project, including advising administrators and regents, and (5) expediting the resolution of the 
Project, as requested by the UNIVERSITY. 

B. Advice and counsel. The CONTRACTOR shall provide advice and counsel, 
including, without limitation, researching and preparing legal opinions or memorandums, with 
respect to matters related to the Project. The CONTRACTOR agrees, if so requested by the 
UNIVERSITY, to provide advice and counsel and other legal services to the UNIVERSITY with 
respect to any other issues or matters tliat involve issues simnar to any of the Project issues. 

C. SuperviSion and reporting. All legal services on this case shall be under the 
detailed, specific supervision and management of Mark J. Bennett and he or his designated 
representative shall report to the UNIVERSITY's General Counselor designated representative. 

1 



University-3281 . . . . • • Attachment 1 

D. University approval. The CONTRACTOR shall promptly fOlWard to the 
UNIVERSITY's General Counselor designated representative copies of all correspondence, 
documents, reports, analysis, evaluations, and work products arising out of or connected with 
the services rendered under this Agreement and shall tender for prior approval of the 
UNIVERSITY's General Counselor designated representatilie those items which the 
CONTRACTOR reasonably believes should have the UNIVERSITY's approval prior to release, 
filing, or use. 

E. Updates. The CONTRACTOR agrees to meet and confer from time to time with 
the UNIVERSITY's General Counselor designated representative regarding the progress and 
status of all legal services performed or being performed by the CONTRACTOR under this 
Agreement, including, without limitation, strategies, plans, tactics, and related matters. 

F. Assistance requires University approval. The CONTRACTOR shall not contract 
with or employ experts or consultants to assist the CONTRACTOR in the performance of this 
Agreement without the prior written approval ofthe UNIVERSITY. The UNIVERSITY and the 
CONTRACTOR do acknowledge, however, that the CONTRACTOR, from time to time, may 
need or deem it advisable to consult with attorneys, law firms, or other professionals that are 
situated in particular geographic areas or othelWise have expertise in specific areas of law or 
such geographic areas. If the CONTRACTOR deems such consultation necessary, the 
CONTRACTOR shall advise the UNIVERSITY's General Counselor designated representative, 
including furnishing info~mation as to the reasons for the consultation and the estimated cost and 
obtain the UNIVERSITY's written approval before proceeding to incur or incurring obligations on 
behalf of the UNIVERSITY. 

G. Non exclusive. The UNIVERSITY and the CONTRACTOR acknowledge and 
agree that (1) the CONTRACTOR's rights under this Agreement are not exclusive and (2) the 
UNIVERSITY may also retain other attomeys and law firms to advise, assist, and counsel the 
UNIVERSITY in the matters described herein, including related matters and matters on which 
the CONTRACTOR may have already provided legal services 

H. Payment responsibility. In the absence of the UNIVERSITY's prior written 
approval, the UNIVERSITY shall not be responsible to pay for the services or any work 
performed by an expert or consultant retained by the CONTRACTOR to perform work in 
connection with this Agreement. 

I. Separate matters. The UNIVERSITY and the CONTRACTOR acknowledge and 
agree that (1) the UNIVERSITY may be requesting the CONTRACTOR to provide legal services 
COVering work and activities in a number of different areas (2) the funding to cover specific 
assignments or tasks may come from multiple sources within the UNIVERSITY, and (3) to 
expedite the processing of the invoices, the CONTRACTOR agrees to provide invoices that 
clearly detail and breakdown the hours spent for each specific assignment and task, and in 
accordance with such sub-accounts for specific subject areas covering such aSSignments and 
tasks, all as may be mutually agreed upon between the UNIVERSITY and the CONTRACTOR. 
Part of the reason for requiring such a breakdown is to enable each source of funding to more 
easily identify and verify the portion of each invoice for which it is responsible, if such a 
breakdown is necessary. 

2 



.. University-3282 
, , • • Attachment 2 

TIME OF PERFORMANCE 

Services by CONTRACTOR under this Agreement shall commence on December 16, 
2011 ,and shall continue until the matters specified herein are resolved, unless earlier 
terminated by the UNIVERSITY as provided herein, or until funds allocated to this Agreement 
have been exhausted. 
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COMPENSATION AND PAYMENT SCHEDULE 

1. Rates. The CONTRACTOR shall be compensated for legal services rendered and 
costs incurred under this Agreement pursuant to the schedule below, with a maximum ceiling of 
FIFTY THOUSAND AND NO/1oo DOLLARS ($50,000.00): 

Attomeys: 

Mark J. Bennett 
Brandi J. Buehn 

$375.00 per hour 
$200.00 per hour 

Paralegal: 

Connie Gardner $120.00 per hour 

2. Costs incurred. The UNIVERSITY shall be responsible for paying on a current 
basis all costs and expenses which are reasonably incurred in the representation of the 
UNIVERSITY, including, but not limited to, court costs and fees, copying, depositions, long 
distance telephone charges, postage, travel expenses and charges incident to the performance 
of the legal services required hereunder. All expenses and costs incurred with respect to 
computer research shall be the responsibility of the CONTRACTOR. Costs incurred that require 
payment to third parties shall be charged to the UNIVERSITY on a pass through basis without 
surcharge. 

3. Invoices. Invoices for the CONTRACTOR's fees and expenses, including 
applicable taxes, shall be submitted (and billed) on a monthly basis and shall be payable within 
THIRTY (30) days, subject to the following: 

A. Obtaining reimbursement. All payments under this Agreement, including 
reimbursement for costs, shall be made only upon submission by the CONTRACTOR of original 
invoices specifying the amount due and certifying that the costs billed have been incurred by the 
CONTRACTOR in furtherance of its representation of the UNIVERSITY. 

B. Content. Original invoices submitted must include at least the following: 

(1) A description of the specific task performed by CONTRACTOR. 
(2) Time billed will be reported by specific matter or task handled. 
(3) The time billed for specific tasks in increments no greater than one

tenth (.1) of an hour. 
(4) The hourly rate of the attorney or paralegal performing the task. 
(5) An itemized statement of disbursements, if charged. 
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STANDARDS OF CONDUCT DEClARATION 

For the purposes of this declaration: 

"Controlling interese" means an interest in a business or other undertaking which is sufficient in fact to control, 
whether the Interest is greater or less than FIFlY PERCENT (50%). 

"Employee" means any nominated, appointed, or elected officer or employee of the State, including members 
of boards, commissions, and committees, and employees under contract to the state or of the constitutional 
convention, but excluding legislators, delegates to the constitutional convention, justices. and judges. 

On behalf of Mark J. Bennett of Starn O'Toole Marcus & Fisher. a Hawa;'i law corporation, the CONTRACTOR 
herein, the undersigned does declare, under penalty of petiury, as follows; 

1. CONTRACTOR lis) lis noll a legislator or an employee or a business in which a legislator or an 
employee has a controlling interest' 

2. CONTRACTOR has not been assisted or represented by a legislator or employee for a fee or other 
compensation to obtain this Agreement and will not be assisted or represented by a legislator or employee for a fee or 
other compensation in the performance of the Agreement, if the legislator or employee had been involved in the 
development or award of the Agreement 

3. CONTRACTOR has not been assisted or represented for a fee or other compensation in the award 
of this Agreement by a UNIVERSITY employee or, in the case of the Legislature, by a legislator. 

4. CONTRACTOR has not been represented or assisted personally on matters related to the 
Agreement by a person who has been an employee of the UNIVERSITY within the preceding TWO (2) years and 
who participated whUe in state office or employment on the matter with which the Agreement is directly concerned. 

5. CONTRACTOR has not been represented or assisted on matters retated to this Agreement, for a 
fee or other consideration by an individual who, within the past TWELVE (12) months, has been a UNIVERStTY 
employee, or In the case of the Legislature, a legislator. 

6. CONTRACTOR has not been represented or assisted in the award of this Agreement for a fee or 
other consideration by an individual who, a) within the past TWELVE (12) months, served as a UNIVERSITY 
employee or in the case of the Legislature, a legislator, and b) participated while an employee or legislator on matiers 
related to this Agreement 

CONTRACTOR understands that the Agreement to which this document Is attached is voidable on behalf of the 
UNIVERSITY if this Agreement was entered into in violation of any proviSion of chapter 84, Hawaii Revised Statutes, 
commonly refenred to as the Code of Ethics, including the prOVisions which are the source of the declarations above. 
Additionally, any fee, compensation, gilt or profit received by any person as a result of a violation of the Code of Ethics 
may be recovered by the UNIVERSITY. 

JAN 232012 DATED: Honolulu, Hawafi, _____________ ~ 

ark J. Bennett 
irector 

• Reminder to UNIVERSITY PROGRAM; If "is" is circled, YOUR PROGRAM is required, under Section 84-15, 
Hawafi Revised Statutes, to file with the State Ethics Commission, TEN (10) days before !he Agreement is entered 
into, a written justification as to why the Agreement was not required to be competitively bid. 
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a In the performance of services required under this Agreement, the CONTRACTOR is an "independent 
contractor," with the authority and responsibility to control and direct the performance and details of the 
work and services required under this Agreement; however, the UNIVERSITY shall have a general right to 
inspect work in progress to determine whether, in the UNIVERSITY's opinion, the services are being 
performed by the CONTRACTOR In compliance with this Agreement. It Is understood that the 
UNIVERSITY does not agree to use the CONTRACTOR exclusively, and that the CONTRACTOR is free 
to contract to provide services to other individuals or entities while under contract with the UNIVERSITY . 

. b. The CONTRACTOR and the CONTRACTOR's employees and agents are not by reason of this 
Agreemen~ agents or employees of the UNIVERSITY for any purpose, and the CONTRACTOR and the 
CONTRACTOR's employees and agents shall not be entitled to claim or receive from the UNIVERSITY 
any vacation, sick leave, retirement, worker's compensation, unemployment insurance, or other benefits 
provided to UNIVERSITY employees. 

c. The CONTRACTOR shall be responsible for the accuracy, completeness, and adequacy of the 
CONTRACTOR's performance under this Agreement, Furthermore, the CONTRACTOR intentionally, 
voluntarily, and knowingly aSSUmes the sale and entire liability to the CONTRACTOR's employees and 
agents, and to any individual not a partY to this Agreemen~ for all loss, damage, or injury caused by the 
CONTRACTOR, or the CONTRACTOR's employees or agents in the course of their employment. 

d. The CONTRACTOR shall be responsible for payment of all applicable federal, state, and county taxes 
and fees which may become due and owing by the CONTRACTOR by reason of this Agreement, 
including but not limited to (0 income taxes, (iQ employment related fees, assessments, and taxes, and 
(Iii) general excise taxes. The CONTRACTOR also is responsible for obtaining all ITcenses, permits, and 
certificates that may be required in order to perform this Agreement. 

e. The CONTRACTOR shall obtain a general excise tax license from the Department ofTaxation, State of 
Hawaii, in accordance with Section 237-9, Hawaii Revised Statutes, and shan comply with all 
requirements thereof. The CONTRACTOR shall be solely responsible for meeting all requirements 
necessary to oblain the tax clearance certificales required for execution of the Agreement and for final 
payment under Sections 103-53, Hawaii Revised Statutes, and Section 17 of these General Conditions. 

f. The CONTRACTOR is responsible for securing all employee-related insurance coverage for the 
CONTRACTOR and the CONTRACTOR's employees and agents that is or may be required by law, and 
for payment of all premiums, costs, and other liabilities associated with securing the insurance coverage. 

2. Personnel Requirements 

a. The CONTRACTOR shall secure, at the CONTRACTOR's own expense, all personnel required to 
perform this Agreement 
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b. The CONTRACTOR shall ensure that the CONTRACTOR's employees or agents are experienced and 
fuUy qualified to engage In the activities and perform the services required under this Agreement, and that 
all applicable licensing and operating requirements imposed or required under federal, state, or county 
law, and all applicable accreditation and other standards of quality generally accepted in the field of the 
activities of such employees and agents are complied with and satisfied. 

3. Nondiscrimination 

No person performing work under this Agreemen~ includIng any subcontractor, employee, or agent of the 
CONTRACTOR, shall engage in any discrimination that is prohibited by any applicable federal, state, or county 
law. 

4. Subcontracts and Assignments 

The CONTRACTOR shall not assign or subcontract any of the CONTRACTOR's duties, obligations, or 
interests under this Agreement without the prior written consent of the UNIVERSITY. Additionally, no 
assignment by the CONTRACTOR of the CONTRACTOR's right to compensation under this Agreement shall 
be effective unless and until the assignment is approved by the Vice President for Budget and Finance and 
Chief Financial Officer of the University of Hawaii, as provided in Section 40-58, Hawaii Revised Statutes. 

5. Conflicts of Interest 

The CONTRACTOR represents that neither the CONTRACTOR, nor any employee or agent of the 
CONTRACTOR, presently has any interest, and promises that no such interest, direct or indirect, shall be 
acqUired, that would or might conflict in any manner or degree with the CONTRACTOR's performance under 
this Agreement 

6. Compliance with Laws 

The CONTRACTOR shall comply with all federal, state, and county laws, ordinances, codes, rules, and 
regulations, as the same may be amended from time to time, that in any way affect the CONTRACTOR's 
performance of this Agreement 

7. Indemnification and Defense 

The CONTRACTOR shall defend, indemnify, and hold harmless the University of Hawaii and their officers, . 
employees, and egents from and against all liability, loss, damage, cost, and expense, including all attorneys' 
fees, and all claims, suits, and demands therefore, arising out of or resuiting from the acts or omissions of the 
CONTRACTOR or the CONTRACTOR's employees, officers, agents, or subcontractors under this Agreement. 
The proviSions of this paragraph shall remain in fuJl force and effect notwithstanding the expiration or earty 

termination of this Agreement 

8. Modification of Agreement 

Any modification, alteration, amendment, change, or extension of any term, proviSIon, or condition of this 
Agreement shall be made only by written amendment to this Agreement, signed by the CONTRACTOR and the 
UNIVERSiTY, provided that change orders shall be made in accordance with paragraph g, Change Orders, 
herein. 
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9. Change Orders 

a. By a written order, at any time, and without notice to any surety, the procurement officer may, subject to all 
appropriate adjustments, make changes within the general scope of this Agreement as may be found to 
be necessary or desirable. Such changes shall not invalidate the contract or release the sureties, and the 
CONTRACTOR will perfonm the work as changed, as though it had been part of the original contract. 

b. Adjustments of price or time for performance. If any change order increases or decreases the 
CONTRACTOR's cost of, or the time required for, perfonmance of any part of the work under this 
Agreemen~ whether or not changed by the order, an adjustment shall be made and the Agreement 
modified in writing accordingly. Any adjustment In Agreement price made pursuant to this paragraph shall 
be detenmined in accordance with the price adjustment paragraph of this Agreement Failure of the 
parties to agree to an adjustment shall not excuse the CONTRACTOR from proceeding with the 
Agreement as changed, provided that the agency procurement officer promptly and duly makes the 
provisional adjustments in payment or time for performance as may be reasonable. By proceeding with 
the work, the CONTRACTOR shall not be deemed to have prejudiced any claim for additional 
compensation, or an extension oftime for completion. 

c. lime period for claim Within TEN (10) days after receipt of a written change order under 9.a, unless the 
period is extended by the agency procurement officer in writing, the CONTRACTOR shall file notice of 
intent to assert a claim for an adjustment The requirement for a timely Written response cannot be 
waived and sha11 be a condition precedent to the assertion of a claim. 

d. Claim barred after final payment No claim by the CONTRACTOR for an adjustment hereunder shall be 
allowed if written notice is not given prior to flnal payment under this Agreement 

e. Other claims not barred. In the absence of a change order, nothing in this paragraph sha11 be deemed to 
restrict the CONTRACTOR's right to pursue a claim underthe Agreement or for breach of contract 

10. Price Adjustment 

a. Price adjustment. Any adjustment in Agreement price pursuant to a provision in this Agreement shall be 
made in one or more of the following ways: 

(1) By agreement on a fixed price adjustment before commencement of the pertinent perfonmance or 
as soon thereafter as practicable; 

(2) By unit prices specified in the Agreement or subsequently agreed upon; 

(3) By the costs attributable to the event or situation covered by the provision, plus appropriate profit or 
fee, all as specified in the Agreement or subsequently agreed upon; 

(4) In such other manner as the parties may mutually agree; or 

(5) In the absence of agreement between the parties, by a unilateral detenmination by the procurement 
officer of the costs attributable to the event or situation covered by the provisions, plus appropriate 
profit or fee, a11 as computed by the UNIVERSITY in accordance with generally accepted accounting 
principles. 
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b, Submission of cost or pricing data. The CONTRACTOR shall provide cost or pricing data for any price 
adjustments. 

11. Suspension of Agreement 

The UNIVERSI1Y (eselVes the right at any time and for any reason to suspend this Agreement for any 
reasonable period, upon written notice to the CONTRACTOR in accordance with the provisions herein. 

a. Order to stop performance. The procurement officer may, by written order to the CONTRACTOR, at any 
time, and without notice to any surety, require the CONTRACTOR to stop all or any part of the 
performance called for by this Agreement This order shall be for a specified period not exceeding SIX1Y 
(60) days after the order is delivered to the CONTRACTOR, unless the parties agree to any further period. 
Any such order shall be identified specifically as a stop performance order issued pursuant to this 
paragraph, Upon receipt of such an order, the CONTRACTOR shall forthwith comply with its terms and 
suspend aU performance under this Agreement at the time stated, provided, however, the C,ONTRACTOR 
shall take all reasonable steps to minimize the occurrence of costs allocable to the performance covered 
by the order during the period of performance stoppage. Before the stop performance order expires, or 
within any further period to which the parties shall have agreed, the agency procurement officer shall 
either. 

(1) Cancel the stop performance order; or 

(2) Terminate the performance covered by such order as provided in the termination for default 
provisions or the termination for convenience provisions of this Agreement 

b. Cancellation or expiration of the order. If a stop performance order issued under this section is cancelled 
at any time durfng the period specified in the order, or If the period of the order or any extension thereof 
expires, the CONTRACTOR shall have the right to resume performance. An appropriate adjusbnent shall 
be made In the delivery schedule or Agreement price, or both, and the Agreement shall be modified In 
writing accordingly, if. 

(1) The stop performance order results in an increase In the time required for, or In the 
CONTRACTOR's cost property allocable to, the performance of any part of this Agreemen~ and 

(2) The CONTRACTOR asserts a claim for such an adjusbnent within THIR1Y (30) days after the end 
of the period of performance stoppage; provided tha~ if the procurement officer decides that the 
facts justify such action, any such claim asserted may be received and acted upon at any time prior 
to final payment under this Agreement. 

c. Termination of stopped performance. If a stop performance order Is not cancelled and the performance 
covered by such order is terminated for default or convenience, the reasonable costs resulting from the 
stop performance order shall be allowable by adjusbnent or otherwise. 

d. Adjusbnent of price. Any adjustment in Agreement price made pursuant to this paragraph shall be 
determined In accordance with the price adjusbnent provision of this Agreement 

12. Disputes 

All disputes arising under or related to this contract shall be resolved in accordance with this clause. 

a. A claim by the CONTRACTOR shall be made, in writing, and submitted to the DIRECTOR for a written 
decision. 
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b. The DIRECTOR shall render a decision within NINETY (90) days of the request. subject to reasonable 
extension on a showing of good cause. The finding and deciSion shall be written and shall be fumished to 
the CONTRACTOR providing evidence of receipt. 

c. The decision shall be in accordance with University Administrative Procedure AB.275. The DIRECTOR's 
decision shall be final. 

13. Claims Based on a Procurement Officers Actions or Omissions 

a. Changes in scope If any action or omission on the part of a procurement officer or designee of such 
officer. requiring performance changes within the scope of the Agreement constitutes the basis for a claim 
by the CONTRACTOR for additional compensation, damages.,or an extension of time for completion. the 
CONTRACTOR shall continue with performance of the Agreement in compliance with the directions or 
orders of such Officials. but by so doing. the CONTRACTOR shall not be deemed to have prejudiced any 
claim for additional compensation, damages, or an extension oflime for completion; provided; 

(1) Written notice required. The CONTRACTOR shall have given written notice to the procurement 
officer or designee of such officer. 

(A) Prior to the commencement of the performance Involved, if at that time the CONTRACTOR 
knows of the occurrence of such action or omission; 

(B) Within THIRTY (30) days after the CONTRACTOR knows of the occurrence of such action or 
omission, if the CONTRACTOR did not have such knowledge prior to the commencement of 
the performance; or 

(C) Within such further time as may be allOWed by the procurement officer in writing. 

(2) Notice content This notice shall state that the CONTRACTOR regards the act or omission as a 
reason which may enmle the CONTRACTOR to additional compensation, damages, or an 
extension of time. The procurement officer or designee of such officer. upon receipt of such notice, 
may rescind such action. remedy such omission. or take such other steps as may be deemed 
advisable in the discretion of the procurement officer or designee of such officer; 

(3) Basis must be explained. The notice required by paragraph 13.a.(1} describes as cleany as 
practicable at the time the reasons why the CONTRACTOR believes that additional compensation, 
damages, or an extension of time may be remedies to which the CONTRACTOR is entitled; and 

(4) Claim must be justified. The CONTRACTOR must maintain and upon request make available to 
the procurement officer within a reasonable time, detailed records to the extent practicable, and 
other doCUmentation and evidence satisfactory to the UNIVERSITY. justifying the claimed additional 
costs or an extension oftime in connection with such changes. 

b. CONTRACTOR not excused. Nothing herein contained. however, shall excuse the CONTRACTOR from 
compliance with any rules or laws precluding any state Officers and CONTRACTOR from acting In 
collusion or bad faith In Issuing or performing change orders which are clearly not within the scope of the 
Agreement 

c. Price adlustment Any adjustment In the price made pursuant to this paragraph shall be determined in 
accordance with the price adjustment provision of !his Agreement 
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14. Confidentiality of Material 

a. All material given to or made available to the CONTRACTOR by virtue of this Agreement, which is 
identified as proprietary or confidential information, will be safeguarded by the CONTRACTOR and shall 
not be disclosed to any individual or organization without the prior written approval olthe UNIVERSI1Y. 

b. All information, data, or other material provided by the CONTRACTOR to the UNIVERSI1Y shall be 
subject to the Uniform Information Practices Act, chapter 92F, Hawaii Revised Statutes. 

15. Ownership Rights and Copyright 

The UNIVERSITY shall have complete ownership of all material, both finished and unfinished, which is 
developed, prepared, assembled, or conceived by the CONTRACTOR pursuant to this Agreement, and all such 
material shall be conSidered "works made for hire." All such material shall be delivered to the UNIVERSI1Y 
upon expiration or termination of this Agreement The UNIVERSITY, in its sale discretion, shall have the 
exclusive rlght to copyright any product, concept, or material developed, prepared, assembled, or conceived by 
the CONTRACTOR pursuant to this Agreement 

16. Publicity 

The CONTRACTOR shall not refer to the UNIVERSI1Y, or any office, agency, or officer thereof, or to the 
services provided under this Agreemen~ in any of the CONTRACTOR's brochures, advertisements, or other 
publicity of the CONTRACTOR. All media contacts with the CONTRACTOR about this Agreement or the 
performance under this Agreement shall be referred to the procurement officer. 

17. payment Procedures: Final Payment Tax Clearance 

All payments under this Agreement shall be made only upon submission by CONTRACTOR of invoices 
specifying the amount due and certifying that services requested under the Agreement have been performed by 
CONTRACTOR according to the Agreement Such payments are subject to availability of funds and allotment 
by the Director of Finance in accordance With chapter 37, Hawaii Revised Statutes. Further, all payments shall 
be made In accordance With and subject tq chapter 40, Hawaii Revised Statutes. Final payment under this 
Agreement shall be subject to Section 103-53, Hawaii Revised Statutes, which require a valid tax clearance, 
FORM A-6 (Rev. 2005), from the State of Hawaii, Department of Taxation and tihe Intemal Revenue Service 
(IRS) shoWing that atl tax retums due have been filed, and all taxes, interes~ and penalties levied or accrued 
under the provisions of litle 14 that are administered by the Department of Taxation and under the Internal 
Revenue Code against the CONTRACTOR have been paid. 

18. Termination for Defautt 

a. Default if the CONTRACTOR refuses or faITs to perfonn any of the provisions of this Agreement with 
such diligence as will ensure tts completion within the time specified in this Agreemen~ or any extension 
thereof, otherwise fails to timely satisfy the Agreement provisions, or cammtts any other substantial 
breach of this Agreemen~ the procurement officer may notify the CONTRACTOR in wrillng of the delay or 
non-performance and if not cured in TEN (10) days or any longer time specified in writing by the 
procurement officer, such officer may termInate the CONTRACTOR's right to proceed With the Agreement 
or such part of the Agreement as to which there has been delay or failure to properly perform. In the 
event of termination in whole or In part the procurement officer may procure similar goods or services in a 
manner and upon tenns deemed appropriate by the procurement officer. The CONTRACTOR shall 
continue performance of the Agreement to the extent it is not terminated and shall be liable for excess 
costs incurred in procuring similar goods or services. 
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b. CONTRACTOR's dulles. Notwithstanding termination of the Agreement and subject to any directions 
from the procurement officer, the CONTRACTOR shall take timely, reasonable, and necessary action to 
protect and preserve property in the possession of the CONTRACTOR in which the UNIVERSITY has an 
interest. 

c. Compensation. Payment for completed services delivered and accepted by the UNIVERSITY shall be at 
the price set forth in the Agreement. Payment for the protection and preservation of property shall be in 
an amount agreed upon by the CONTRACTOR and the procurement officer, if the parties fail to agree, 
the procurement officer shall set an amount consistent with the CONTRACTOR's rights under the 
Agreement. The UNIVERSITY may withhold from amounts due the CONTRACTOR such sums as the 
procurement officer deems to be necessary to protect the UNIVERSITY against loss because of 
outstanding liens or claims of former lien holders and to reimburse the UNIVERSITY for the excess costs 
incurred in procuring similar services. 

d. Excuse for nonperformance or delayed performance. Except with respect to defaults of subcontractors, 
the CONTRACTOR shall not be in default by reason of any failure in performance of this Agreement in 
accordance with rrs terms, including any failure by the CONTRACTOR to make progress in the 
prosecution of the performance hereunder which endangers such performance, if the CONTRACTOR 
has notified the procurement officer within FIFTEEN (15) days after the cause of the delay and the failure 
arises out of causes such as: acts of God; acts of the public enemy; acts of the State and any other 
governmental body in its sovereign or contractual capacity; fires; floods; epidemics; quarantine 
restrictions; strikes or other labor disputes; freight embargoes; or unusually severe weather. If the failure 
to perform is caused by the failure of a subcontractor to perform or 10 make progress, and if such failure 
arises out of causes similar to those set forth above, the CONTRACTOR shall no! be deemed to be in 
default, unless the services to be furnished by the subcontractor were reasonably obtainable from other 
sources In sufficient time to permit CONTRACTOR to meet the requirements of the Agreement Upon 
request of the CONTRACTOR, the procurement officer shall ascertain the facts and eldent of such failure, 
and, if such officer determines that any failure to perform was occasioned by anyone or more of the 
excusable causes, and that, but for the excusable cause, the CONTRACTOR's progress and 
performance woulcl have met the terms of the Agreemen~ the delivery schedule shall be revised 
accordingly, subject to the rights of the UNIVERSITY under the Agreement As used in this part of this 
paragraph 18. d., the term 'subcontractor' means SUbcontractor at any tier. 

e. Erroneous termination for default If, after notice of termination of the CONTRACTOR's right to proceed 
under the provisions of this paragraph 18, it is determined for any reason that the CONTRACTOR was not 
in default under the provisions of this Agreement or that the delay was excusable under the provisions of 
18.d., 'Excuse for nonperformance or delayed performance,' the rights and obligations of the parties shall, 
if the Agreement contains a provision providing for termination for convenience of the UNIVERSITY, be 
the same as if the notice of termination had been Issued pursuant to such provision. If, in the foregoing 
circumstances, this Agreement does not contain a provision providing for tennination for convenience of 
the UNIVERSITY, the Agreement shall be adjusted to compensate for such tennination and the 
Agreement modified accordingly. 

f. Additional rights and remedies. The rights and remedies provided in this paragraph 18 are in addiHon to 
any other rights and remedies provided by law or under this Agreement 
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19. Termination for Convenience 

a. Termination. The procurement officer may, when the interests of the UNIVERSITY so require, terminate 
this Agreemen~ in whole or in part, for the convenience of the UNIVERSITY. The procurement officer 
sh'all give written notice of the termination to the CONTRACTOR specifying the part of the Agreement 
terminated and when termination becomes effective. 

b. CONTRACTOR's obligations. The CONTRACTOR shall Incur no further obligations in connection with 
the terminated performance, and on the date(s) set In the notice of termination the CONTRACTOR will 
stop performance to the extent specified. The CONTRACTOR shall also terminate outstanding orders 
and subcontracts as they relate to the terminated performance. The CONTRACTOR shall settle the 
liabilities and claims arising out of the termination of subcontracts and orders connected wilh the 
terminated performance. The procurement officer may direct the CONTRACTOR to assign the 
CONTRACTOR's right, litle, and interest under terminated orders or subcontracts to the UNIVERSITY. 
The CONTRACTOR must still complete the performance not terminated by the notice of terminatlon and 
may incur obligations as necessary to do so. 

20. Governing Law 

The validity of this Agreement and any of its terms or provisions, as well as the rights and duties of the parties to 
this Agreement, shall be governed by the laws of the State of Hawaii. Any action at law or in equity to enforce 
or Interpret the provisions of this Agreement shall be brought in a state court of competent jurisdiction in 
Honolulu, Hawaii. 

21. Severability 

In the event that any provision of this Agreement is declared invalid or unenforceable by a cou~ such invalidity 
or unenforceabillty shall not affect the validity or enforceability of the remaining terms of this Agreement 

22. Waiver 

The failure of the UNIVERSITY to InSist upon the strict compliance with any term, provision, or condition of this 
Agreement shall not constitute or be deemed to constttute a waiver or relinquishment of the UNIVERSITY's 
right to enforce the same in accordance wilh this Agreement 
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SPECIAL CONDITIONS 

1. ASSESSMENT AND EVALUATION 

The CONTRACTOR and the UNIVERSITY agree that the UNIVERSITY will be requesting 
the CONTRACTOR's assistance with a broad range of matters and issues relating to the 
Investigation and the matters described in the Scope of Services. In providing such 
assistance, the CONTRACTOR will review, evaluate, analyze, and make recommendations 
with respect to best achieving, in a cost effective manner that prudently addresses the 
potential risks involved, the resolution of the Investigation and the implementation of any 
such resolution. The CONTRACTOR agrees to use its best efforts to provide such services 
and assistance within the timeframe requested by the UNIVERSITY. 

With respect to each specific task or issue· for which the UNIVERSITY requests assistance, 
the CONTRACTOR agrees to give to the UNIVERSITY a cost estimate for providing the 
requested assistance. The CONTRACTOR and the UNIVERSITY will work toward a 
mutually agreeable budget covering the requested assistance. 

The CONTRACTOR shall provide the UNIVERSITY with periodic status reports concerning 
each of the tasks, issues, and matters for which the UNIVERSITY has requested assistance 
from the CONTRACTOR. 

2. INSURANCE 

[Reserved] 

3. PRINCIPAL ATTORNEY 

The CONTRACTOR shall assign Mark J. Bennett as the principal attorney for perfonning 
and providing the legal services and completing the work requested by the UNIVERSITY. 
The CONTRACTOR shall not modify this assignment without the UNIVERSITY's prior 
written consent. The CONTRACTOR, with the UNIVERSITY's prior written consent, may 
assign other attorneys to perform legal services requested by the UNIVERSITY.under this 
Agreement, and the hourly rates for such other attorneys shall range between $200.00 and 
$375.00 per hour, with the exact hourly rate to be mutually agreed upon between the 
UNIVERSITY and the CONTRACTOR. The UNIVERSITY shall advise the 
CONTRACTOR of the hourly rate that the UNIVERSITY is willing to pay for the services of 
such other attorneys. 

4. CAMPAIGN CONTRIBUTIONS BY STATE AND COUNTY CONTRACTORS 

Contractors are hereby notified of the applicability of Section 11·205.5, HRS, which 
states that campaign contributions are prohibited from specified State or county 
government contractors during the term of the contract if the contractors are paid with 
funds appropriated by a legislative body. Further information is available from the State 
Campaign Spending Commission at www.hawaii.gov/campaign or at (808) 586-0285. 
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OPRPM FORM 107L 
(Rev. 10/06) 

C120117 UNIVERSITY OF HAWAI'I 
AGREEMENT FOR SERVICES 

This Agreement, effective the _6_ day of Februarv ,2012 , is entered into between the University 

of Hawail (hereinafter "UNIVERSITY"), and Mark J. Bennett of Starn OToole Marcus & Fisher 

(hereafter "CONTRACTOR"), a law corporation , 
tlnJelt "corpOl'llliM," nplIrlntnhlp," "Jolnl VfnUllt," "Iolt prll(trhtonhlp," orother!t",! ronn ortlle Contuelor.) 

under the laws of the State of Hawaii , whose business address and taxpayer identification number are as 

follows: Pacific Guardian Center. Makai Tower. 733 Bishop Street. Suite 1900, Honolulu. Hawai'l 96813: Taxpayer 

Identification Number. 99-0215189 

RECITALS 

A. The UNIVERSITY is in need of the services described in this Agreement and its attachments. 

B. The UNIVERSITY desires to retain and engage the CONTRACTOR to provide the services, and the 
CONTRACTOR is agreeable to providing said services. 

C. Money is available to fund this Agreement pursuant to: 

(1) ____ ~2~54~5~8~2 ____________________ ~~----~------------------------or 
(ldemU'r state ,o.reu) 

(2) 
(IdcnlU'r redtnl SOIlI'UI) 

or both, in the following amounts: State $ $10,000 

Federal $'----'-"N/..."A_ 

D, Pursuant to Sections 304A-103 and 304A-l05, Hawaii Revised Statutes, as amended, the 
UNIVERSITY is authorized to enter into this Agreement 

NOW, THEREFORE, in consideration of the promises contained In this Agreement, the UNIVERSI1Y and the 
CONTRACTOR agree as follows: 

1. Scope of Services. The CONTRACTOR shall, in a proper and satisfactory manner as determined by . 
the UNIVERSITY, provide all the services set forth in Attachment 1, which is hereby made a part of this Agreement. 

2. Time of Performance. The services required of the CONTRACTOR under this Agreement shall be 
performed and completed in accordance with the "Time Schedule" set forth in Attachment 2, which is hereby made a 
part of this Agreement. 

3. Compensation. The CONTRACTOR shall be compensated for services rendered and costs incurred 
under this Agreement in an total amount not to exceed $10,000 Ten thousand and NO/100 
DOLLARS ($10,000), including taxes, according to the "Compensation and Payment Schedule" set forth in 
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DOLLARS ,including laxes, according to the "Compensation and Payment Schedule" set forth in 
Alfachment 3, which Is hereby made a part of this Agreement. 

4. Standards of Conduct Declaration. The Standards of Conduct Declaration by CONTRACTOR, set 
forth in AHachment4, Is hereby made a part of this Agreement. 

5. Notices. Any written notices required to be given by a party to this Agreement shall be (a) delivered 
personally, or (b) sent by United States first class mail, postage prepaid, to the UNIVERSITY at the DIRECTOR's 
office In Honolulu, Hawaii at 1400 lower Campus Reed, Room 15, HonolulU, Hawaii 95822, or to the CONTRACTOR 
at the CONTRACTOR's address as indicated In the Agreement. A notice shall be deemed to have been received by 
the recipient THREE (3) days after mailing or at the time of actual receipt, whichever Is earlier. The CONTRACTOR 
is responsible for notifying the UNtVERSITY In wrltlng of any change of address. 

6. Other Terms and Conditions. The General Conditions and the Speciat Conditlons (if any) set forth In 
Attachments 5 and 6, respectively, are hereby made a part of this Agreement. The term ·DIRECTOR" In the General 
Condmons shalf be understood to refer to the UNIVERSITY's Director of the Office of Procurement and Real Property 
Management, who is also the Procurement Officer. In the event of a conflict between the General Condlfions and the 
Special Conditions, the SpecIal Conditions shall confrol. 

IN WrrNESS WHEREOF, the UNIVERSITY and the CONTRACTOR have executed this Agreement effective 
as of the dale first above writlen. 

UNIVERSITY 

UNIVERSITY OF HAWAII 

BY..c~~~~~~--,--
Its I~ of t e Office of Procurement 

and Real Property Management 

CONTRACTOR 

Bennett of Starn O'Toole Marcus & FIsher, a 
corporation 

TItle DIrector • 

'Evidence of authority oflhe CONTRACTOR's representative to sign this Agreement for the CONTRACTOR must be 
attached, 
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CONTRACTOR'S ACKNOWLEDGMENT 

State of Hawaii ) 
) SS. 

City and County of Honolulu ) 

On Ihls 27 th day of-..-:M:.::a:::r=.c::.h:!.... ___ , 2012 ,before me personally appeared 

Mark J. Bennett, 10 me personally known, who being by me duly sworn, did say that he is a director in 

Slam OToole Marcus & Fisher. a Hawa/'//aw' corporation, the CONTRACTOR named in the foregoing Instrumen~ 

and that he/she is authorized to sign said instrument in behalf of the CONTRACTOR, and acknowledges that he 

executed said Instrument as the free act and deed of the CONTRACTOR. 
~\\\\I\\ll/ln /tl(r"", 

#~~\~ CAR.?, ~ # ~~ .. ,.;,;.p •....• ($)~ 
,;; 0" ..... .,.. v. '. '''o~ 
~ .'.{ . .r ~.. ~ 

Ef '"j :0 t-: ~ ~ ::: : .... : :::: 
:: ::i!: .*. el: *' =: - . . -
~*\ .: € 
~ ">; ..... No, 93.s2~ .• • ~ ~ 
~ '. ."-""'-?' '§ 'e; ".<l -........... ~ .. §§ 
~q, )-1; OF ~f'I # 

7"/fllIlIJlIll\\\\\~ 

Document Date: March 27 t 2012 
NolaryName; Joannl.earreiro 
Document DescrlpUon: IInj"ersi ty of 
xxxwebsite 

Notary Publlo, Joannie Carreiro 

My commission expires: 11/11/13 

Number of Pages: 18 
First Judicial Circuit 

Hawa;; Agreement foy Services 
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SCOPE OF SERVICES 

The UNIVERSITY hereby retains the law firm of STARN O'TOOLE MARCUS & FISHER, 
a Hawai'i law corporation (hereafter referred to as wCONTRACTOR") to provide legal counsel, 
advice, and services to the University of Hawai'i (hereafter the "UNIVERSITY") in connection 
with negotiating, resolving, handling, prosecuting, and managing any issues and litigation related 
to the University and the owners/operators of the domain name universityofhawaii.xxx (hereafter 
collectively the "Litigation"). The term "Litigation" as referred to herein shall mean the resolution 
of the Litigation, through an administrative, judicial, or altemative dispute resoiut'ron process or 
by settlement or other agreement. 

The CONTRACTOR's work in connection with the Litigation shall include any and all legal 
analysis and evaluation necessary to handle, prosecute, manage, and resolve the Litigation, 
including without limitation: (1) identifying and selecting individuals and entitles to facilitate 
resolution, (2) negotiating and preparing agreements, contracts, and other documents necessary 
forthe resolution, and implementing such resolution, (3) preparing, filing, and submitting 
motfons, statements, and other documents relating to pre-trial matters, (4) handling and 
overseeing the discovery process, (5) entering appearances and advocating the UNIVERSITY's 
position before any administrative, judicial, or altemative dispute resolution decision maker 
(judge, hearing officer, mediator, etc •.. ), tribunal or panel, (6) preparing for and handling all pre
trial and trial matters (including directing and taking the lead role in presenting and advocating 
the University's position dUring trial), (7) fumishing counsel, advice, and analysIs on any issues 
relating to the LHigatlon as may be requested or deemed necessary by the UNVIERSITY, 
including preparing opinions or memorandums on any issues, and (8) handling or assisting in the 
handling of any litigation, admInIstrative proceedings, procurement matters, disputes, altemative 
dispute resolution proceedings, contractual matters and actions (such as formation and 
termination), whether the proceedings or actions are conducted within judIcial, admInistrative, or 
altemative dispute resolution forums. 

The CONTRACTOR's work hereunder shalf include at least the following: 

A. Assist with Implementing. negotiating and preparing agreements. The 
CONTRACTOR shall exercise the CONTRACTOR's best profesSional judgment and render the 
necessary legal services to represent the UNIVERSITY In all matters relating to the 
Investigation, Including, without limitation, providing assistance in: (1) developing and formulating 
the University's legal position, (2) representing the University In any proceedings related to the 
InvestIgation, (3) preparing agreements, contracts, and other documents as may be necessary 
to resolve the Investigation, (4) handling any administrative actions and proceedings relating to 
the Investigation, Including advising administrators and regents, and (5) expediting the resolution 
of the investigation, as requested by the UNIVERSITY. 

B. Advice and counsel. The CONTRACTOR shalf provide advice and counsel, 
including, Without limllatlon, researchIng and preparing legal opInIons or memorendums, with 
respect to matters related to the Investigation. The CONTRACTOR agrees, if so requested by 
the UNIVERSITY, to provide advice and counsel and olher legal services to the UNIVERSITY 
with respect to any other Issues or matters that involve Issues similar to any of the InvestigatIon 
Issues. 
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C. Supervision and reporting. All legal services on this case. shall be under the 
detailed, specific supervision and management of Mark J. Bennett and he or his designated 
representative shall report to the UNIVERSITY's General Counselor designated representative. 

D. University approval. The CONTRACTOR shall promptly forward to the 
UNIVERSITY's General Counselor designated representative copies of all correspondence, 
documents, reports, analysis, evaluations, and work products arising out of or connected with 
the services rendered under this Agreement and shan tender for prior approval of the 
UNIVERSITY's General Counselor designated representative those items which the 
CONTRACTOR reasonably believes should have the UNIVERSITY's approval prior to release. 
filing, or u)le. 

E. Updates. The CONTRACTOR agrees to meet and confer from time to time with 
the UNIVERSITY's General Counselor designated representative regarding the progress and 
status of an legal services performed or being perfom1ed by the CONTRACTOR under this 
Agreement. including. without limitation, strategies, plans, tactics, and related matters. 

F. Assistance requires UniversitY approval. The CONTRACTOR shall not contract 
with or employ experts or consultants to assist the CONTRACTOR in the performance of this 
Agreement without the priofwritten approval of the UNIVERSITY. The UNIVERSITY and the 
CONTRACTOR do acknowledge, however, that the CONTRACTOR, from time to time, may 
need or deem it advisable to consult with attomeys, law fim1s, or other professionals that are 
situated in particular geographic areas Of otherwise have expertise In specific areas of law or 
such geographic areas. If the CONTRACTOR deems such consultation necessary, the 
CONTRACTOR shall advise the UNIVERSITY's General Counselor deSignated representative, 
including fumlshing Information as to the reasons for the consultation and the estimated cost and 
obtain the UNIVERSITY's written approval before proceeding to Incur or Incurring obligations on 
behalf of the UNIVERSITY. 

G. Non exclusive. The UNIVERSITY and the CONTRACTOR acknowledge and 
agree that (1) the CONTRACTOR's rights under this Agreement are not exclusive and (2) the 
UNIVERSITY may also retaIn other attomeys and law firms to advise, assIst, and counsel the 
UNIVERSITY In the matters described hereln;including related matters and matters on which 
the CONTRACTOR may have already provided legal services 

H. Payment responsibflftv. In the absence of the UNIVERSITY's prior written 
approval, the UNIVERSITY shall not be responsible to pay for the services or any work 
performed by an expert or consultant retained by the CONTRACTOR to perform work In 
connection with this Agreement. 

I. Separate matters. The UNIVERSITY and the CONTRACTOR acknowledge and 
agree that (1) the UNIVERSITY may be requesting the CONTRACTOR to provide legal services 
covering work and activities In a number of different areas (2) the funding to cover specific 
aSSignments or tasks may come from multiple sou roes within the UNIVERSITY, and (3) to 
expedite the processing of the Invoices, the CONTRACTOR agrees to provide Invoices that 
clearly detail and breakdown the hours spent for each speCific assignment and task. and in 
accordance with such sub-accounts for specifiC subject areas covering such assignments and 
tasks, all as may be mutually agreed upon between the UNIVERSITY an~ the CONTRACTOR. 
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Part of the reason for requiring such a breakdown is to enable each source of funding to more 
easily identify and verify the portion of each invoice for which it is responsible, if such a 
breakdown is necessary. 
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TIME OF PERFORMANCE 

Services by CONTRACTOR under this Agreement shall commence on Februarv 6. 
2012 ,and shall continue until the matters specified herein are resolved, unless earlier 
terminated by the UNIVERSITY as provided herein, or until funds allocated to this Agreement 
have been exhausted. 
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COMPENSATION AND PAYMENT SCHEDULE 

1. Rates. The CONTRACTOR shall be compensated for legal selVices rendered and 
costs incurred under this Agreement pursuant to the schedule below, with a maximum ceiling of 
TEN THOUSAND AND NO/100 DOLLARS ($50,000.00): 

Attomeys: 

Mark J. Bennett 
Brandi J. Buehn 

$375.00 per hour 
$200.00 per hour 

Paralegal: 

Connie Gardner $120.00 per hour 

2. Costs incurred. The UNNERSITY shall be responsible for paying on a current 
basIs all costs and expenses which are reasonably Incurred in the representation of the 
UNIVERSITY, including, but not limited to, court costs and fees, copying, depositions, long 
distance telephone charges, postage, travel expenses and charges incident to the performance 
of the legal services required hereunder. All expenses and costs incurred with respect to 
computer research shall be the responsibility of the CONTRACTOR. Costs Incurred that require 
payment to third part/es shalf be charged to the UNIVERSITY on a pass through basIs without 
surcharge. 

3. Invoices. Invoices for the CONTRACTOR's fees and expenses, IncludIng 
applicable taxes, shall be submitted (and billed) on a monthly basIs and shall be payable withIn 
THIRTY (30) days, subject to the following: 

A. ObtainIng reImbursement. All payments under thIs Agreement, including 
reimbursement for costs, shall be mai:le only upon submission by the CONTRACTOR of orIgInal 
InvoIces specifying the amount due and certifying that the costs billed have been incurred by the 
CONTRACTOR In furtherance of its representation of the UNNERSITY. 

B. Content. OrigInal invoices submitted must include at least the following: 

(1) A description of the speciflc task performed by CONTRACTOR. 
(2) Time bllled will be reported by speciflc matter or task handled. 
(3) The lime biJIed for specific tasks In increments no greater than one

tenth (.1) of an hour. 
(4) The hourly rate of the attorney or paralegal performIng the task. 
(5) An Itemized statement of disbursements, If charged. 
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STANDARDS OF CONDUCT DECLARATION 

For the purposes of this declaration: 

"Controlling Inleresl' means an Inferesf In a business or other undertaking which Is sUffICient In fact to conlrol, 
whether the inlerest is greater or less than FIFlY PERCENT (50%). 

"Employee" means any nominated, appointed, or elected officer or employee oflhe State, including members 
of boards, commissions, and committees, and employees under contract to the State or of the constltullonal 
convenllon, but excluding legislators, delegates to the constitutional conventlon, justlces, and Judges. 

On behalf of Mark J. Bennett of Starn O'Toole Marcus & Fisher. a Hawa!'! law corporatlon ,the CONTRACTOR 
herein, the undersigned does declare, under penalty of perjury, as follOwS: 

1. CONTRACTOR (IS)8a legislator or an employee or a business In which a legislator or an 
employee has a controlling Interest.· ,.... . 

2. CONTRACTOR has not been assisted or represented by a legislator or employee for a fee or ollier 
compensailon to obtain this Agreement and will not be assisted or represented by a legislator or employee for a fee or 
other compensation In the performance of the Agreement, If the legislator or employee had been Involved In the 
development or award of !he Agreement. 

3. CONTRACTOR has not been assisted or represented for a fee or other compensation In the award 
of this Agreement by a UNIVERSITY employee or, In the case of the Legislature, by a legislator. 

4. CONTRACTOR has no! been represented or assisted personally on matters related to the 
Agreement by a person who has been an employee of the UNIVERSITY within the preceding TWO (2) years and 
who partICipated while In state office or employment on the matter wHh which the Agreement Is directly concerned •. 

5. CONTRACTOR has not been represented or assisted on matters related to thl~. Agreemen~ for a 
fee or other consldera!lon by an individual who, within the past TWELVE (12) months, has been a UNIVERSITY 
employee, or In the case of the Legislature, a legislator. 

6. CONTRACTOR has not been represented or assisted In the award of this Agreement for a fee or 
other conslderatfon by an individual who, a) withIn the past TWElVE (12) months, served as a UNIVERSITY 
employee or In the case of the Legislature, a legislator, and b) partfclpated whlle an employee or legislator on matters 
related to thIs Agreement. 

CONTRACTOR understands that the Agreement to which this document Is attached Is voidable on behalf of the 
UNIVERSITY if thIs Ageement was entered Into In vlolallon of any provision of chapter 84, HawaII Revised Statutes, 
commonly referred to as the Code of Ethics, including the provisions which are the source of the declarations above. 
Addltlonalfy, any fee, compensation, gift or profit received by any person as a resuH of a vlolatlon of the Code of Ethics 
may be recovered by the UNIVERSITY. 

OATED: Honolulu, HawaII, __ M_a_r_c_h_2_7..:.,_2_0_12 _____ . 

f'f'r~~' & Fisher 

BY~4¥~~ __________________ _ 
Name: M rk J. Bennett 

Title Di ree tor 

• Reminder to UNIVERSITY PROGRAM: If 'is' is circled, YOUR PROGRAM Is required, under SecHon 84-15, 
HawaII Revised Statutes, to file with the State Elhics Commission. TEN (10) days before the Agreement Is entered 
Into, a written justification as to why the Agreement was not required to be competitively bid. 

1 
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AUaehmenlS 

a. In the performance of servIces required under this Agreement, the CONTRACTOR is an "independent 
contractor," with the authority and responsibility to control and direct the performance and details of the 
work and services required under this Agreement; however, the UNIVERSITY shall have a general right to 
Inspect work In progress to determine whether, in the UNIVERSITY's opinion, the services are being 
performed by the CONTRACTOR in complIance wlfh this Agreement. /I Is understood that Ihe 
UNIVERSITY does not agree to use the CONTRACTOR exclusively, and that the CONTRACTOR Is free 
10 contract to provide services to other Individuals or entitles while under contract with the UNIVERSrrY. 

b. The CONTRACTOR and the CONTRACTOR's employees and agents are not by reason of thIs 
Agreement, agents or employees of the UNIVERSITY for any purpose, and the CONTRACTOR and the 
CONTRACTOR's employees and agents shall not be entlUed to claIm or receive from the UNIVERSITY 
any vacation, sick leave, retirement, worker's compensation, unemployment insurance, or other benefits 
provided to UNIVERSrrv employees. 

c. The CONTRACTOR shall be responsible for the accuracy, completeness, and adequacy of the 
CONTRACTOR's performance under this Agreement. Furthermore, the CONTRACTOR Intentlonally. 
voluntarily, and knowingly assumes the sole and entire liability to the CONTRACTOR's employees and 
agents, and to any incfividual not a party to this Agreement for all loss, damage, or Injury caused by the 
CONTRACTOR, or the CONTRACTOR's employees or agents in the course of their employment. 

d. The CONTRACTOR shall be responsible for payment of arr appucable federal, slate, and county faxes 
and fees which may become due and owing by the CONTRACTOR by re.ason of this Agreement, 
Including but not limited to (I) Income taxes, (II) employment related fees, assessments, and taxes, and 
(fII) general excise taxes. The CONTRACTOR also is responsible for obtaining all licenses, permits, and 
certificates that may be required In order to perform thIs Agreement 

e. The CONTRACTOR shall obtain a general excise tax license from the Department of Taxation, State of 
HawaII, In accordance with Sectlon 237-9, HawaII Revised Statutes, and shall comply with all 
requirements thereof. The CONTRACTOR shall be solely responsible for meetIng aU requirements 
necessary 10 obtain the tax clearance certifICates required for execuUon of the Agreement and for final 
payment under Sections 103-53, Hawaii RevIsed statules, and SectIon 17 of these General CondlUons. 

f. The COI'ITRACTOR Is responsible for securing all employee-related Insurance coverage for the 
CONTRACTOR and the CONTRACTOR's emp/oyees and agents that is or may be required by law, and 
for payment of all premiums, costs, and other IlabUiHes associated with securlng the Insurance coverage, 

2. Personnel Reouirements 

a. The CONTRACTOR shall secure, at the CONTRACTOR's own expense, all personnel required to 
perform this Agreement. 
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b. The CONTRACTOR shall ensure that the CONTRACTOR's employees or agents are experienced and 
fully qualifled to engage in the activities and perform the services required under this Agreement, and that 
all applicable licensing and operating requirements imposed or required under federal, state, or county 
law, and all applicable accreditaUon and other standards of quality generally accepted in the field of the 
acliviUes of such employees and agents are complied with and satisfied. 

3. NondiscrimInation 

No person performing work under this Agreement, including any subcontractor, employee, or agent of the 
CONTRACTOR, shall engage in any discrImination that Is prohibited by any applicable federal, state, or county 
law. 

4. Subccnlracts and Assignments 

The CONTRACTOR shall not assign or subcontract any of the CONTRACTOR's duties, obligations, or 
Interests under this Agreement without the prior written consent of the UNIVERSITY. Additionally, no 
assignment by the CONTRACTOR of the CONTRACTOR's right to ccmpensatlon under this Agreement shall 
be effective unless and until the assignment is approved by the Vice President for Budget and Rnance and 
Chief Financial Officer of the University of Hawaii, as provided In Sectlon 40-58, HawaII Revised Statutes. 

5. Conflicts of Interest 

The CONTRACTOR represents that neither the CONTRACTOR, nor any employee or agent of the 
CONTRACTOR, presently has any interest and promises that no such Interest direct or indirect shall be 
acquired, that would or might conflict In any manner or degree with the CONTRACTOR's performance under· 
this Agreement 

6. Compliance with laws 

The CONTRACTOR shall comply with all federal, state, and county laws, ordinances, codes, rules, and 
regulations, as the same may be amended from Ume to time, that In any way affect the CONTRACTOR's 
performance of this Agreement. 

7. Indemnjficaffon and Defense 

The CONTRACTOR shall defend, Indemnify, and hold harmless the University of HawaII and their officers, 
employees, and agents from and against all liability, loss, damage, cost, and expense, lnoludlng all atlomeys' 
fees, and all claims, suils, and demands therefor, arising out of or resulting from the acts or omissions of the 
CONTRACTOR or the CONTRACTOR's employees, officers, agents, or subcontractors under this Agreement 
The provisions of this paragraph shall remain in full force and effect notwithstanding the expiratlon or early 
toonlnaUon of this Agreement 

8. Modification ofAaeement 

Any modification, alteraUon, amendment change, or extension of any term, provision, or condition of this 
Agreement shall be made only by written amendment to this Agreement, signed by the CONTRACTOR and the 
UNIVERSITY, provided that change orders shall be made In accordance with paragraph 9, Change Orders, 
herein. 
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9. Change Orders 

a. By a wnfien order, at any lime, and without notice to any surety, the procurement officer may, subject to all 
appropriate adjustments, make changes within the general scope of this Agreement as may be found to 
be necessary or desirable. Such changes shall not Invalidate the contract or release the sureties, and Ihe 
CONTRACTOR will perform the work as changed, as ttiough it had been part of Ihe original contract. 

b. Adjustments of pnce or time for performance. If any change order increases or decreases the 
CONTRACTOR's cost of, or the time required for, performance of any part of the work under this 
Agreement, whether or not changed by the order, an adjustment shall be made and the Agreement 
modified in writing accordingly. Any adjustment In Agreement price made pursuant to this paragraph shall 
be determined in accordance wHh the price adjustment paragraph of this Agreement. Failure of the 
parUes to agree to an adjustment shall not eXCUse the CONTRACTOR from proceeding wtlh the 
Agreement as changed, provided that the agel1CY procurement officer promptly and duly makes the 
provisIonal adjustments in payment or time jor performance as may be reasonable. By proceeding with 
the work, the CONTRACTOR shall not be deemed to have prejudiced any claim for additional 
compensation, or an extension of time for completion. 

c. Time period for claim. Within TEN (10) days atter receipt of a written change order under 9.a, unless the 
period Is extended by the agency procurement officer In writing, the CONTRACTOR shall file notice of 
Intent to assert a claim for an edjustment. The requirement for a timely written response cannot be 
waived and shall be a condUlon precedent to the assertion of a claim. 

d. Claim barred after final paymerd. No claim by the CONTRACTOR for an adjustment hereunder shall be 
allowed If 'Mitten notice Is not given prlor to final payment under this Agreement. 

e. Other daims not barred. In the absence of a change order, nothing in this paragraph shall be deemed to 
restrict the CONTRACTOR's right to pursue a claim under the Agreement or for breach of contract. 

10. Price Adlustment 

a. Price adluslment. Any adjustment In Agreement prlce pursuant to a provision in this Agreement shall be 
made In one or more of the following ways: 

(1) By ag:eement on a fixed prlce adjustment before commencement of the pertinent performance or 
as soon thereafter as practicable; 

(2) By unit prices specified In the Agreement or subsequently agreed upon; 

(3) By the costs attributable to the event or situation covered by the provision, plus appropriate profit or 
fee, an as specified in the Agreement or suhsequenHy agreed upon; 

(4) In such other manner as the parties may mutually agree; or 

IS) In the absence of agreement between the parties, by a unilateral determination by the procurement 
officer of the costs attributable to the event or situation covered by the provisions, plus appropriate 
profit or fee, all as compuled by the UNIVERSITY In accordance with generally accepted accountIng 
principles. 
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b. Submission of cost or pricing data. The CONTRACTOR shall provide cost or pricing dala for any price 
adjustments. 

11. Suspension of Agreement 

The UNIVERSllY reserves the right at any time and for any reason to suspend this Agreement for any 
reasonable period, upon written noUce to the CONTRACTOR In accordance with the provisions herein. 

a. Order to stop performance. The procurement officer may, by written order to the CONTRACTOR, at any 
lime, and wllhout notice to any surety, require the CONTRACTOR to stop all or any pari of the 
performance called for by this Agreement This order shall be for a speolfled period not exceeding SIXTY 
(60) days after the order Is delivered to the CONTRACTOR, unless the partIes agree to any further period. 
Any such order shall be identified specifically as a stop performance order issued pursuant to this 
paragraph. Upon receipt of such an order, the CONTRACTOR shall forthwith comply with lis terms and 
suspend aU performance under this Agreement at the time stated, provided, however, the CONTRACTOR 
shall take all reasonable steps to minimize the occurrence of costs allocable to the performance covered 
by the order during the period of performance stoppage. Before the stop perfonnance order expires, or 
within any further period to which the parties shali have agreed, the agency procurement officer shall 
either: 

(1) Cancel the stop performance order; or 

(2.) Terminate the performance covered by such order as provided in the termination for default 
provisions or the termination for convenience provisions of this Agreement 

b. Cancellation or expiration of the order. If a stop performance order issued under this section is cancelled 
at any time during the period specified in the order, or If Ihe period of the order or any extension thereof 
expires, the CONTRACTOR shall have the right lO resume performance. An appropriate adjuslment shan 
be made in the delivery schedule or Agreement price, or both, and the Agreement shall be modified in 
writing accordingly, If: 

(1) The slop performance order results in an Increase in the Ume required for, or in the 
CONTRACTOR's cost properly allocable la, the performance of any part of this Agreement; and 

(2) The CONTRACTOR asserts a claim for such an adjustment v.ithin THIRTY (30) days after the end 
of the period of performance stoppage; provided that, If the procurement officer decides thai the 
facts justify such action, any such claim asserted may be received and acted upon at any time prior 
fa final payment under thiS Agreement. 

o. TermInation of stopped performance. If a stop performance order is not cancelled and the performance 
covered by such order is tenninaled for default or convenience, the reasonable costs resulUng fi'om the 
stop perfonnance order shall be allowable by adjustment or otherwise. 

d. Adlustment of price. Any adjustment In Agreement price made pursuant to this paragraph shall be 
determined in accordance with the price adjustment provision of this Agreement 

12. Disputes 

All disputes arising under or related to this contraot shall be resolved in accordance with this clause. 

a. A olaim by the CONTRACTOR shall be made, in writing, and submItted to the DIRECTOR for a lWitten 
decision. 
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b. The DIRECTOR shall render a decision within NINETY (90) days of the request, subject to reasonable 
extension on a showing of good cause. The finding and decision shall be written and shall.be furnished to 
the CONTRACTOR providing evidence of re<:eipl 

c. The decision shall be in accordance with University Adminlslratlve Procedure AB.275. The DIRECTOR's 
decision shall be final. 

13. Claims Based on a Procurement Office~s Actions or Omissions 

a, Changes in scope. If any action or omission on the part of a procurement officer or designee of such 
officer, requiring performance changes within the scope of the Agreement constitutes the basis for a claim 
by the CONTRACTOR for addlUonal compensaHon, damages, or an extension of time for complellon, the 
CONTRACTOR shall conUnue with performance of the Agreement In compliance with the direcUons or 
orders of such officials, but by so doing, the CONTRACTOR shall not be deemed to have prejudiced any 
cJalm for addiUonaJ compensallon, damages, or an extension of Ume for completion; provided: 

(1) Written notice reoulred. The CONTRACTOR shall have given written notice to the procurement 
officer or designee of such officer: 

(A) Prior to the commencement of the performance involved, If at that time the CONTRACTOR 
knows of the occurrence of such action or omission; 

(8) WHhln THIRTY (SO) days after the CONTRACTOR knows of the occurrence of such acUon or 
omission, If the CONTRACTOR did not have such knowledge prior to the commencement of 
the performance; or 

(C) WHhln such further time as may be allowed by the procurement officer In WJiHng. 

(2) Notice content. This notice shall state that the CONTRACTOR regards the act or omission as a 
reason whIch may entitle the CONTRACTOR to addiHonal compensation, damages, or an 
extension of time. The procurement officer or designee of such officer, upon receipt of such noHce, 
may rescind such action, remedy such omIssion, or take such other steps as may be deemed 
advisable In the discretion of the procurement officer or designee of such officer; 

(3) Basis must be explained. The notice required by paragraph 13.a.{1) describes as cleariy as 
practicable at the Ume the reasons why the CONTRACTOR believes that additional compensation, 
damages, or an extension of time may be remedies to which the CONTRACTOR is entiUed; and 

(4) Claim must be lustifled. The CONTRACTOR must maintain and upon request make available to 
the procurement officer within a reasonable time, detaned records to the extent pracUcable, and 
other documentation and evfdence satisfacloly to the UNIVERSITY, justifying the claimed additional 
costs or an extenSion of time In oonnection with such ohanges. 

b. CONTRACTOR not excused. Nothing henein contained, however, shall excuse the CONTRACTOR from 
compliance with any rules or laws precluding any state officers and CONTRACTOR from acting in 
collusion or bad falth In Issuing or performing change orders whiCh are clearly not within the scope of the 
Agreement. 

c. Price adlustment. Any adjustment In the price made pursuant to this paragraph shall be delermlned In 
accordance with the price adjustment provision of this Agreement. 
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14. Confidentialitv of Malenal 

a. An material given to or made available to the CONTRACTOR by virtue of this Agreement, which Is 
identified as proprietary or confidential Information, will be safeguarded by the CONTRACTOR and shall 
not be disclosed to any Individual or organization without the prior written approval of the UNIVERSITY. 

b. All Information, data, or other material provided by the CONTRACTOR to the UNIVERSITY shall be 
subject to the Uniform Information Practices Act, chapter 92F, Hawaii Revised Statutes. 

15. Ownership Rights and Copyright 

The UNIVERSllY shall have complete ownership of all malerlal, both l1nlshed and unfinished, which Is 
developed, prepared, assembled, or conceived by the CONTRACTOR pursuant to this Agreemen~ and all such 
malerial shall be considered ''works made for hire." All such material shall be delivered to the UNIVERSITY 
upon expiration or termination of thIs Agreement. The UNIVERSITY, In its sole discretion, shall have the 
exclusive rIght to copyright any product, concept, or material developed, prepared, assembled, or conceived by 
the CONTRACTOR pursuant to this Agreement 

16. PublIcity 

The CONTRACTOR shaU not refer to the UNIVERSITY, or any OfflC8, agency, or officer thereof, or to the 
services provided under this Agreement, In any of the CONTRACTOR's brochures, advertisements, or other 
pub/Icily of the CONTRACTOR. All media contacts with the CONTRACTOR about this Agreement or the 
performance under thIs Agreement shall be refemad to the procurement officer. 

17. Pavment Procedures: Final Payment Tax Clearance 

All payments under thIs Agreement shall be made only upon submiSSion by CONTRACTOR of invoices 
specifying the amount due and certifying that services requested under the Agreement have been performed by 
CONTRACTOR acccrding to the Agreement Such payments are subject to availability of funds and aUotment 
by the DIrector of Finance in accordance with chapter 37, HawaII Revised Statutes. Further, all payments shall 
be made In eccoroance with and subject to chapter 40, HawaII Revised Statutes. Final payment under this 
Agreement shall be subject to Section 103-53, HawaII Revised Statutes, which require a valid tax clearance, 
FORM A-6 (Rev.2005), from the State of Hawaii, Department of Taxation and the Internal Revenue Service 
(IRS) showfng that aU tax returns due have been flied, and all taxes, Imerest, and penalties levIed or accrued 
under the provisIons of TWe 14 that ana administered by the Department of Taxallon and under the Internal 
Revenue Code agaInst the CONTRACTOR have been paid. 

18. TermlnaUon for Default 

a. Default If the CONTRACTOR refuses or faHs to perform any of the provisions of this Agreement with 
such diligence as will ensure Its completion Within the Urne specified In this Agreement or any extension 
thereof, otherwise falls to timely satisfy the Agreement provisions, or commKs any other substantial 
breach of this Agreement, the procurement officer may notify the CONTRACTOR In writing of the delay or 
non-performance and if not cured In TEN (10) days or any longer time specified In wriUng by the 
procurement officer, such officer may terminate the CONTRACTOR's right to prooeed with the Agreement 
or suoh pari of the Agreement as to whIch there has been delay or failure to properly perform. In the 
event of termlnatfon In whole or In part the procurement officer may procure similar goods or services In a 
manner and upon terms deemed appropriate by the procurement officer. The CONTRACTOR shall 
continue performance of the Agreement to the extent it Is not terminated and shaH be liable for excess 
costs Incurred In procurIng Similar gcods or services. 
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b. CONTRACTOR's duties. Notwithstanding termination of the Agreement and subject to any direclions 
from the procurement officer, the CONTRACTOR shall take timely, reasonable, and necessary acllon to 
protect and preserve property in the possession of the CONTRACTOR In which the UNIVERSITY has an 
Interest. 

c. Comoensation. Payment for completed services delivered and accepted by the UNIVERSITY shall be at 
the price set forth in the Agreement. Payment for the protection and preservation of property shall be in 
an amount agreed upon by the CONTRACTOR and the procurement officer; if the parties fall to agree, 
the procurement officer shall set an amount consistent wnh the CONTRACTOR's rights under the 
Agreement. The UNIVERSITY may withhold from amounts due the CONTRACTOR such sums as the 
procurement Officer deems to be necessary to protect the UNIVERSITY against loss because of 
outstanding liens or claims of former lien holders and to reimburse the UNIVERSITY for the excess costs 
Incurred In procuring similar services. 

d. Excuse for nonperformance or delaved performance. Except with respect to defaults of subcontractors, 
the CONTRACTOR shall not be In default by reason of any failure In performance of this Agreement In 
accordance wnh its terms, Including any failure by the CONTRACTOR to make progress in the 
prosecution of the performance hereunder which endangers such performance, if the CONTRACTOR 
has notified the procurement officer within FIFTEEN (15) days alter the cause of the delay and the failure 
artses out of caUses such as: acts of God; acts of the public enemy; aels of the Slate and any other 
govemmental body in ns sovereign or conlractual capacity; fires; floods; epidemics; quarantine 
restrictions; strikes or other labor disputes; freight embargoes; or unusually severe weather. If the failure 
to partonn is caused by the failure of a subcontractor to perform or to make progress, and If such failure 
arises out of causes similar to those set forth above, the CONTRACTOR shall not be deemed to be in 
default. unless the services to be furnished by the subcontractor were reasonably obtainable from other 
sources in sufficient time to permit CONTRACTOR to meet the requirements of the Agreement Upon 
request of the CONTRACTOR, the procurement offlcer shaH ascertain the facts and extent of such failure, 
and, if such officer determines that any failure to perform was occasioned by anyone or more of the 
excusable causes, and that, but for the excusable cause, the CONTRACTOR's progress and 
performance W041d have met the terms of the Agreement, the delivery schedule shall be revfsed 
accordingly, subject to the rights of the UNIVERSITY under the A!1eemenl As used in this part of thIs 
paragraph 18.d., the term 'subcontractor' means subcontractor at any lIer. 

e. Erroneous termination for default If, alter notice of termination of the CONTRACTOR's right to proceed 
under the proVisions of this paragraph 18, R Is determined for any reason that the CONTRACTOR was not 
In default under the provIsions of this Agreement or that !he delay was excusable under !he provisions of 
18.d., 'Excuse for nonperformance or delayed performance,' the rights and obligations of the parties shall, 
if the Agreement contains a provision providing for termInation for convenience of the UNIVERSITY, be 
the same as if the notice of termination had been ISSUed pursuant to such provision. If, In the foregoing 
circumstances, this Agreement does not contain a provision providing for termination for convenience of 
!he UNIVERSITY, the Agreement shall be adjusted to compensate for such termination and the 
Agreement modHled accordingly. 

f. Addllional rights and remedtes. The rights and remedies provided In this paragraph 18 are In addHion 10 
any other rights and remedies provided by law or under this Agreemenl 
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19. Termination for Convenience 

a. Termination. The prOClJrement officer may, when the Interests of the UNIVERSITY so require, terminate 
this Agreement, in whole or In part, for the convenience of Ihe UNIVERSITY. The prOClJrement officer 
shall give written noHce of the termination to the CONTRACTOR specifying the part of the Agreement 
terminated and when termination becomes effective. 

.. ... 

b. CONTRACTOR's obligations. The CONTRACTOR shall Incur no further obligations in connection with 
the terminated performance, and on the dale(s) set tn the notice of terminallon the CONTRACTOR will 
stop performance to the extent specified. The CONTRACTOR shall also terminate outstanding orders 
and subcontracts as they relate to the terminated performance. The CONTRACTOR shall seHie the 
liabilities and claims arising out of the termlnallon of subcontracts and orders connected with the 
terminated performance. The procurement officer may direct the CONTRACTOR to assign the 
CONTRACTOR's rtght, title, and Interest under terminated orders or subcontracts to the UNIVERSITY. 
The CONTRACTOR must slill complete the performance not terminated by the notice of termination and 
may Incur obligatIons as necessary to do so. 

20. Governing Law 

The validity of this Agreement and any of Its terms or prOVisions, as well as the rights and dutles of the parties to 
this Agreement, shall be governed by the laws of the State of Hawaii. Arri action at law or in equity to enforce 
or Interpret the provisions of this Agreement shall be brought In a state court of competent jurisdiction in 
Honolulu, Hawaii. 

21. Severabililv 

In the event that any provision Of this Agreement is declared invalid or unenforceable by a court, such invalidity 
or unenforceablllly shall not affect the valrdity or enforceability of the remaining terms Oflhfs Agreement 

22. Waiver 

The failure of the UNIVERSITY to insist upon the strrct compliance with any term, provision, or condition of this 
Agreement shall not constitute or be deemed to consUMe a waiver or relinquishment of the UNIVERSIT'I's 
right to enforce the same in accordance with this Agreement 
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SPECIAL CONDITIONS 

1. ASSESSMENT AND EVALUATION 

The CONTRACTOR and the UNIVERSITY agree that the UNIVERSITY will be requesting 
the CONTRACTOR's assistance with a broad range of matters and issues relating to the 
Investigation and the matters described in the Scope of Services. In providing such 
assistance, the CONTRACTOR will review, evaluate, analyze, and make recommendations 
with respect to best achieving, in a cost effective manner that prudently addresses the 
potential risks involved, the resolution of the Investigation and the implementation of any 
such resolution. The CONTRACTOR agrees to use its best efforts to provide such services 
and assistance within the timeframe requested by the UNiVERSITY. 

With respect to each specific task or Issue for which the UNIVERSITY requests assistance, 
the CONTRACTOR agrees to give to the UNIVERSITY a cost estimate for providing the 
requested assistance. The CONTRACTOR and the UNIVERSITY will work toward a 
mutually agreeable budget covering the requested assistance. 

The CONTRACTOR shall provide the UNIVERSITY with periodic status reports concerning 
each of the tasks, issues, and matters for which the UNIVERSITY has requested assistance 
from the CONTRACTOR. 

2. INSURANCE 

[Reserved1 

3. PRINCIPAL ATTORNEY 

The CONTRACTOR shalf assign Mark J. Bennett as the prinCipal attomey for performing 
and providing the legal services and completing the work requested by the UNIVERSITY. 
The CONTRACTOR shall not modify this assignment withoutthe UNIVERSITY's prfor 
written consent. The CONTRACTOR, with the UNIVERSITY's prior written consent, may 
assign other attomeys to perform legal services requested by the UNIVERSITY under this 
Agreement, and the hourly rates for such other attorneys shall range between $200.00 and 
$375.00 per hour, with the exact hourly rate to be mutually agreed upon between the 
UNIVERSITY and the CONTRACTOR. The UNIVERSITY shall advise the 
CONTRACTOR of the hourly rate that the UNIVERSITY Is willing to pay for the services of 
such other attorneys. 

4. CAMPAIGN CONTRIBUTIONS BY STATE AND COUNTY CONTRACTORS 

Contractors are hereby notified of the applicability of Section 11·205.5, HRS, which 
states that campaign contributions are prohibited from speCified State or county 
govemment contractors during the term of the contract If the contractors are paid with 
funds appropriated by a legislative body. Further Information Is available from the State 
Campaign Spending Commission at www.hawall.gov/campaign or at (808) 586-0285. 
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C130029 
UNNERSITY OF HAWAI'I 

AGREEMENT FOR SERVICES 

This Agreement, effective the __ l..."O",thL-_ day of August 

University-3312 

2012 , is entered into between the 

University of Hawaii (hereinafter "UNIVERSI1Y"), and ____ -'S"'t"'arC!.n'-'O""1.To"'o"'le"-"'M"'a"rc"'u"-s.,,&ClF-'is"'h"'e'-r _____ _ 

(hereafter "CONTRACTOR"), a law corporation , 
(fnnrt "~lIrpllraUlln.n "JI~rlnushifl'" "joinl nnlVn:." "'lIle (lrllpritl~rshTfll" IIrolhcrlcg.l totnlllfthe Conlrulor.) 

under the laws of the State of Hawaii , whose business ?ddress and taxpayer identification number are as 

follows: Pacific Guardian Center, Makai Tower, 733 Bishop Street. Suite 1900, Honolulu, Hawai'i 96813; Taxpayer 

Identification Number: 99-0215189 

RECITALS' 

A. The UNIVERSITY is in need of the services described in this Agreement and its attachments. 

B. The UNIVERSITY desires to retain and engage the CONTRACTOR to provide the services, and the 
CONTRACTOR is agreeable Ie providing said services. 

C. Money is available to fund this Agreement pursuant to; 

(1)_-LA~c~co~u~n~t~N~o~.22~5~4~58~2~-2R~i~sk~M~an~a~g~e~m~e~nt=S~p~e=c~ia=I=Fu~n&d~ ____________ or 
(ill'tnliry Ilah, ,DUlU') 

(2) ___________ --::,..-::--:-:-:----:--___________ _ 
(tdclIllry rtdt~1 SIIIU'tI:S) 

or both, in the following amounts: qtate $ $20,000 

Federal $ N/A 

D. Pursuant to Sections 304A-103 and 304A-105, Hawaii Revised Statutes, as amended, the 
UNIVERSITY is authonzed to enter into this Agreement 

NOW, THEREFORE, in consideration of the promises contained in this Agreement the UNIVERSITY and 
the CONTRACTOR agree as follows: 

1. Scope of Services. The CONTRACTOR shall, in a proper and satisfactory manner as determined 
by the UNIVERSITY, provide all the services set forth in Attachment 1, which Is hereby made a part of this 
Agreement 

2. Time of Performance. The services required of the CONTRACTOR under this Agreement shall be 
performed and completed in accordance with the "Time Schedule" set forth In Attachment 2, which is hereby made a 
part of this Agreement 

3. Compensation. The CONTRACTOR shall be compensated for services rendered and costs 
incurred under this Agreement in an total amount not Ie exceed $20.000 Twenty thousand and N0/100 DOLLARS 
($20.000) , including taxes, according to the "Compensation and Payment SchedUle" set forth in Attachment 3, 
which Is hereby made a part of this Agreement. 
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4. Standards of Conduct Declaration. The Standards of Conduct Declaration by CONTRACTOR, set 
forth in Attachment 4, is hereby made a part of this Agreement. 

5. Notices. Any written notices required to be given by a party to this Agreement shall be (a) delivered 
personally, or (b) sent by United States first class mail, postage prepaid, to the UNIVERSITY at the DIRECTOR's 
office in Honolulu, Hawaii at 1400 Lower Campus Road, Room 15, Honolulu, Hawaii 96822, or to the CONTRACTOR 
at the CONTRACTOR's address as indicated in the Agreement A notice shall be deemed to have been received by 
the reCipient THREE (3) days after mailing or at the time of actual receipt, whichever is earlier. The CONTRACTOR 
is responsible for notifying the UNIVERSITY in writing of any change of address. 

6. Other Terms and Conditions. The General Conditions and the Special Conditions (if any) set forth in 
Attachments 5 and 6, respectively, are hereby made a part of this Agreement The term "DIRECTOR" in the General 
Conditions shall be understood to refer to the UNIVERSITY's Director of the Office of Procurement and Real PropertY 
Management, who is also the Procurement Officer. In the event of a confiict between the General Conditions and the 
Special Conditions, the Special Conditions shall control. 

IN WITNESS WHEREOF, the UNIVERSITY and the CONTRACTOR have executed this Agreement 
effective as of the date first above written. 

UNIVERSITY 

UNIVERSITY OF HAWAII 

• <~lN C") 
BY--~lt~s~~t·~t~o~rO~f~th7e~07.ffi~c-e-o~fP=r-oc-u-r-e-m-e-nt~----

and Real Property Management 

CONTRACTOR 

Marl< J. Bennett of Starn O'Toole Marcus & Fisher, a 

7!lCoration 

Name: Marl< J. Bennett 

Title Director • 

"Evidence of authority of the CONTRACTOR's representative to sign this Agreement for the CONTRACTOR must be 
attached. 
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State of Hawaii 

City and County of Honolulu 

CONTRACTOR'S ACKNOWLEDGMENT 

) 
) SS. 
) 

On this 20th dayof __ "A",u,};g",u",s",t,-__ , 201 2 ,before me personally appeared 

Mark J. Bennett, to me personally known, who being by me duly sworn, did say that he is a director in 

University-3314 

Starn OToole Marcus & Fisher, a Hawai'i law corporation. the CONTRACTOR named in the foregoing instrument. 

and that helshe is authorized to sign said instrument in behalf of the CONTRACTOR, and acknowledges that he 

executed said instrument as the free act and deed of the CONTRACTOR. 
~\\\"\1Il1l1l1/{J iJt 

#,~~\~.~(1;.~~~ 
:r"o~'~~Y Pii;:.~o'% 
~..,.~ 'U'('o i;::. 

~ fO -~ a 
;: .Z .*. 0. *= 
~*~ i § ",' 6'-
~ \. No. 93·62 .... ~ ~ 

?;: It\..· '. " rr::::-~:-e. .......... ~ §§ 
~ ... ~Ol'~~# 

'11111/11/1111\ m\\\\"i: 

Notary Public. Joannie Carreiro 

My commission expires: __ 1_1...:./_1_1...:./_1_3 ____ _ 

Document Date' . 08/20/12 Number of Pages:_1_7 __ _ 
Notary Name:' J oann1.e Carreiro Fj rs t Judicial Circuit 
Document Description: University of Hawaii - Agreement for Services 

(T.jllian Tones V University of Hawaii II S 811preme r.o1lrt Case 12-69) 

~~M.-LC'c"II/\QM..u 08t20/12 
Signature Date 

NOTARY CERTIFtCATION 
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Attachment 1 

SCOPE OF SERVICES 

The UNIVERSITY hereby retains the law firm of STARN O'TOOLE MARCUS & FISHER, 
a Hawai'i law corporation (hereafter referred to as "CONTRACTOR") to provide legal counsel, 
advice, and services to the University of Hawai'i (hereafter the "UNIVERSITY") relating to the 
litigation matter, Lillian Jones v. University of Hawai'i, U.S. Supreme Court Case No. 12-69 
(hereafter collectively the "Project"). 

The CONTRACTOR's work in connection with the Project shall include any and all legal 
analYSis, evaluation and representation necessary in response to the Project, including without 
limitation, meeting with individuals, negotiating and preparing agreements, contracts, and other 
necessary documents, and fumishing counsel, advice, and analysis on any issue relating to the 
Project as may be requested or deemed necessary by the UNIVERSITY, including preparing 
opinions or memorandums on any issues, and handling or assisting in the handling of any 
administrative proceedings, procurement matters, disputes, alternative dispute resolution 
proceedings, contractual matters and actions (such as formation and termination of individuals 
and entities), whether the proceedings or actions are conducted within judicial, administrative or 
alternative dispute resolution forums. 

The CONTRACTOR's work hereunder shall include at least the following: 

A. Assist with implementing, negotiating and preparing agreements.. The 
CONTRACTOR shall exercise the CONTRACTOR's best professional j~gment and render the 
necessary legal services to represent the UNIVERSITY in all matters relating to the Project, 
including, without limitation, providing assistance in: (1) developing and formulating the 
University's legal position, (2) representing the University in any proceedings related to the 
Project, (3) preparing agreements, contracts, and other documents as may be necessary to 
resolve the Project, (4) handling any administrative actions and proceedings relating to the 
Project, including advising administrators and regents, and (5) expediting the resolution ofthe 
Project, as requested by the UNIVERSITY. 

B. Advice and counsel. The CONTRACTOR shall provide advice and counsel, 
including, without limitation, researching and preparing legal opinions or memorandums, with 
respect to matters related to the Project. The CONTRACTOR agrees, if so requested by the 
UNIVERSITY, to provide advice and counsel and other legal services to the UNIVERSITY with 
respect to any other issues or matters that involve issues similar to any of the Project issues. 

C. Supervision and reporting. All legal services on this case shall be under the 
detailed, specific supervision and management of Mark J. Bennett and he or his designated 
representative shall report to the UNIVERSITY's General Counselor designated representative. 

1 



University-3316 

Attachment 1 

D. University approval. The CONTRACTOR shall promptly forward to the 
UNIVERSITY's General Counselor designated representative copies of all correspondence, 
documents, reports, analysis, evaluations, and work products arising out of or connected with 
the services rendered under this Agreement and shall tender for prior approval of the 
UNIVERSITY's General Counselor designated representative those items which the 
CONTRACTOR reasonably believes should have the UNIVERSITY's approval prior to release, 
filing, or use. 

E. Updates. The CONTRACTOR agrees to meet and confer from time to time with 
the UNIVERSITY's General Counselor designated representative regarding the progress and 
status of all legal services performed or being performed by the CONTRACTOR under this 
Agreement, including, without limitation, strategies, plans, tactics, and related matters. 

F. Assistance requires University approval. The CONTRACTOR shall not contract 
with or employ experts or consultants to assist the CONTRACTOR in the performance ofthis 
Agreement without the prior written approval of the UNIVERSITY. The UNIVERSITY and the 
CONTRACTOR do acknowledge, however, that the CONTRACTOR, from time to time, may 
need or deem it advisable to consult with attorneys, law firms, or other professionals that are 
situated in particular geographic areas or otherwise have expertise in specific areas of law or 
such geographic areas. If the CONTRACTOR deems such consultation necessary, the 
CONTRACTOR shall advise the UNIVERSITY's General Counselor designated representative, 
including furnishing information as to the reasons for the consultation and the estimated cost and 
obtain the UNIVERSITY's written approval before proceeding to incur or incurring obligations on 
behalf of the UNIVERSITY. 

G. Non exclusive. The UNIVERSITY and the CONTRACTOR acknowledge and 
agree that (1) the CONTRACTOR's rights under this Agreement are not exclusive and (2) the 
UNIVERSITY may also retain other attorneys and law firms to advise, assist, and counsel the 
UNIVERSITY in the matters described herein, including related matters and matters on which 
the CONTRACTOR may have already provided legal services 

H. Payment responsibility. In the absence of the UNIVERSITY's prior written 
approval, the UNIVERSITY shall not be responsible to pay for the services or any work 
performed by an expert or consultanl retained by the CONTRACTOR to perform work in 
connection with this Agreement 

I. Separate matters. The UNIVERSITY and the CONTRACTOR acknowledge and 
agree that (1) the UNIVERSITY may be requesting the CONTRACTOR to provide legal services 
covering work and activities in a number of different areas (2) the funding to cover specific 
assignments or tasks may come from multiple sources within the UNIVERSITY, and (3) to 

. expedite the processing of the invoices, the CONTRACTOR agrees to provide invoices that 
clearly detail and breakdown the hours spent for each specific assignment and task, and in 
accordance with such sub-accounts for specific subject areas covering such assignments and 
tasks, all as may be mutually agreed upon between the UNIVERSITY and the CONTRACTOR. 
Part of the reason for requiring such a breakdown is to enable each source of funding to more 
easily identify and verify the portion of each invoice for which it is responsible, if such a 
breakdown is necessary. 
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Attachment 2 

TIME OF PERFORMANCE 

Services by CONTRACTOR under this Agreement shall commence on August 10, 2012, 
and shall continue unt~ the matters specified herein are resolved, unless earlier terminated by 
the UNIVERSITY as provided herein, or until funds allocated to this Agreement have been 
exhausted. 

1 
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Attachment 3 

COMPENSATION AND PAYMENT SCHEDULE 

1. Rates. The CONTRACTOR shall be compensated for legal services rendered and 
costs incurred under this Agreement pursuant to the schedule below, with a maximum ceiling of 
TWENTY THOUSAND AND NO/100 DOLLARS ($20,000.00): 

Attorneys: 

Mark J. Bennett 
Brandi J. Buehn 

$375.00 per hour 
$225.00 per hour 

Paralegal: 

Connie Gardner $120.00 per hour 

2. Costs incurred. The UNIVERSITY shall be responsible for paying on a current 
basis all costs and expenses which are reasonably incurred in the representation of the 
UNIVERSITY, including, but not limited to, court costs and fees, copying, depositions, long 
distance telephone charges, postage, travel expenses arid charges incident to the perfonnance 
of the legal services required hereunder. All expenses and costs incurred with respectto 
computer research shall be the responsibility of the CONTRACTOR. Costs incurred that require 
paymentto third parties shall be charged to the UNIVERSITY on a pass through basis without 
surcharge. 

3. Invoices. Invoices for the CONTRACTOR's fees and expenses, including 
applicable taxes, shall be submitted (and billed) on a monthly basis and shall be payable within 
THIRTY (30) days, subject to the following: 

A. Obtaining reimbursement. All payments under this Agreement, including 
reimbursement for costs, shall be made only upon subrnission by the CONTRACTOR of original 
invoices specifying the amount due and certifying that the costs billed have been incurred by the 
CONTRACTOR in furtherance of its representation of the UNIVERSITY. 

B. Content. Original invoices submitted must include at least the following: 

(1) A description of the specific task performed by CONTRACTOR. 
(2) Time billed will be reported by specific matter or task handled. 
(3) The time billed for specific tasks in increments no greater than one

tenth (.1) of an hour. 
(4) The hourly rate of the attorney or paralegal performing the task. 
(5) An itemized statement of disbursements, if charged. 
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STANDARDS OF CONDUCT ~ECI-ARATION 

For the purposes of this declaratlon: 
.. ' : 'f 
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Attachment 4 

"Conlrolling InteresY' means an Inlerest in a business or other undertaking which Is sufficient in fact to control, 
whether the interest is greater or less than FIFTY PERCENT (50%). 

"Employee" means any nominated, appointed, or elected officer or employee of the Slate, including members 
of boards, commissiOns, and committees, and employees under contract to the Slate or of the constitutional 
convention, but excluding legislators, delegates to the conslitutional convention, justices, and judges. 

On behalf of Mark J. Bennett of Stam O'Toole Marcus & Fisher, a Hawal'i law comoratlon ,the CONTRACTOR 
herein, the undersigned does declare, under pen~ll)[..Qf pel'ury'las follows: 

r'[i:S '1 ~ I 2-
1. CONTRACTOR is is not a legislator or an employee or a business in which a legislator or an 

employee has a controlling interest· 

2. CONTRACTOR has not been assisted or represented by a legislator or employee for a fee or other 
oompensation to obtain this Agreement and will not be assisted or represented by a legislator or employee for a fee or 
other compensation in the perfonnance of the Agreement, If the legIslator or employee had been Involved in the 
development or award olthe Agreement 

3. CONTRACTOR has not been assisted or represented for a fee or other compensation in the award 
of this Agreement by a UNIVERSITY employee or, in the case of the LegIslature, by a legislator. 

4. CONTRACTOR has not been represented or assisted personally on matters related to the 
Agreement by a person who has been an employee of the UNIVERSITY within the preceding TWO (2) years and 
who participated while in state office or employment on the matter with which the Agreement Is directly concerned. 

S. CONTRACTOR has not been represented or assisted on matters related to this Agreement, for a 
fee or other consideration by an individual who, wilhin the past TWELVE (12) months, has been a UNIVERSITY 
employee, or in the case of the Legislature, a legislator. 

6. CONTRACTOR has not been represented or assisted in the award of this Agreement for a fee or 
other consideration by an IndivIdual who, a) within the past TWELVE (12) months, served as a UNIVERSITY 
employee or In the case of the Legislature, a legislator, and b} partlclpaled while an employee or legislator on matters 
related to this Agreement 

CONTRACTOR understands that the Agreement to which this document is atteched is voidable on behalf of the 
UNIVERSITY if this Agreement was entered Inlo In violation of any provision of chapter 84, Hawaii Revised Statutes, 
commonly refemed to as the Code of Ethics, Including the prOVisions which are the source of the declarations above. 
Additionally, any fee, compensation, gift or profit received by any person as a resuk of a violation of the Code of Ethics 
may be recovered by the UNIVERSITY. 

AUG 20 2012 
DATED: Honolulu, HawaII, --------'. ~i~ 'tJl:U.l--r()!i1/2 

III J~tf,6clJmarcus & Fish~; Itt 
e: MaJk J. Bennett 

• Reminder to UNIVERSITY PROGRAM: If '1s" is circled, YOUR PROGRAM is required, under Section 84-15, 
Hawaii Revised Statutes, to file with the Slate Ethics Commission, TEN (10) days befOre the Agreement Is entered 
into, a written justification as to why the Agreement was not required to be competitively bid. 

1 



University-3320 

Attachment 4 

STANDARDS OF CONDUCT DECLARATION 

For the purposes of this declaration: 

"Controlling interesf' means an interest in a business or other undertaking which is sufficient in fact to control, 
whether the interest is greater or less than FIFTY PERCENT (50%). 

"Employee" means any nominated, appointed, or elected officer or employee of the State, including members 
of boards, commissions, and committees, and employees under contract to the State or of the constitutional 
convention, but excluding legislators, delegates to the constitutional convention, justices, and judges. 

On behalf of Mark J. Bennett of Starn O'Toole Marcus & Rsher, a Hawai'i law corporation ,the CONTRACTOR 
herein, the undersigned does declare, under penally of pe~Uly, as follows: 

1. CONTRACTOR (is) (is no!) a legislator or an employee or a business in which a legislator or an 
employee has a controlling interest.' 

2. CONTRACTOR has not been assisted or represented by a legislator or employee for a fee or other 
compensation to obtain this Agreement and will not be assisted or represented by a legislator or employee for a fee or 
other compensation in the performance of the Agreement, if the legislator or employee had been involved in the 
development or award of the Agreement 

3. CONTRACTOR has not been assisted or represented for a fee or other compensation in the award 
of this Agreement by a UN IVERSITY employee or, In the case of the Legislature, by a legislator. 

4. CONTRACTOR has not been represented or assisted personally on matters related to the 
Agreement by a person who has been an employee of the UNIVERSITY within the preceding TWO (2) years and 
who participated while in state offICe or employment on the matter with which the Agreement is directly concemed. 

5. CONTRACTOR has not been represented or assisted on matters related to this Agreemen~ for a 
fee or other consideration by an individual who, within the past TWELVE (12) months, has been a UNIVERSITY 
employee, or in the case of the Legislature, a legislator. 

6. CONTRACTOR has not been represented or assisted in the award of this Agreement for a fee or 
other consideration by an Individual who, a) within the past TWELVE (12) months, served as a UNIVERSITY 
employee or in the case of the Legislature, a legislator, and b) participated while an employee or legislator on matters 
related to this Agreement 

CONTRACTOR understands that the Agreement to which this document is attached is voidable on· behalf of the 
UNIVERSITY if this Agreement was entered into in violation of any prOVision of chapter 84, Hawaii Revised Statutes, 
commonly referred to as the Code of Ethics, including the provisions which are the source of the declarations above. 
Additionally, any fee, compensation, gift or profit received by any person as a result of a violation of the Code of Ethics 
may be recovered by the UNIVERSITY. 

AUG 20 2012 
DATED: Honolulu, Hawaii, _______________ . 

, Reminder to UNIVERSITY PROGRAM: If "is" is circled, YOUR PROGRAM is required, under Section 84-15, 
Hawaii Revised Statutes, to file with the State Ethics Commission, TEN (10) days before the Agreement is entered 
into, a written justification as to why the Agreement was not required to be competitively bid. 
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UNIVERSITY OF HAWAII 
AGREEMENT FOR SERVICES 

GENERAL CONDITIONS 

1. Relationship of Parties: Independent Contractor Status and Responsibilities. Including Tax 
Responsibilities 
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Attachment 5 

a. In the performance of services required under this Agreement, the CONTRACTOR is an "independent 
contractor," with the aulhority and responsibility to control and direct the performance and details of the 
work and services required under this Agreement; however, the UNIVERSITY shall have a general right to 
inspect work in progress to determine whether, in the UNIVERSITY's opinion, the services are being 
performed by the CONTRACTOR In compliance with this Agreement. It is understood that the 
UNIVERSITY does not agree to use the CONTRACTOR exclusively, and that the CONTRACTOR is free 
to contract to provide services to other indMduals or entities while under contract with the UNIVERSITY. 

b. The CONTRACTOR and the CONTRACTOR's employees and agents are not by reason of this 
Agreement, agents or employees of the UNIVERSITY for any purpose, and the CONTRACTOR and the 
CONTRACTOR's employees and agents shall not be entitled to claim or receive from the UNIVERSITY 
any vacation, sick leave, retirement, worker's compensation, unemployment insurance, or other benefits 
provided to UNIVERSITY employees. 

c. The CONTRACTOR shall be responsible for the accuracy, completeness, and adequacy of the 
CONTRACTOR's performance under this Agreement Furthermore, the CONTRACTOR intentionally, 
voluntarily, and knowingly assumes the sole and entire liability to the CONTRACTOR's employees and 
agents, and to any individual not a party to this Agreement, for all loss, damage, or injury caused by the 
CONTRACTOR, or the CONTRACTOR's employees or agents in the course of their employment 

d. The CONTRACTOR shall be responsible for payment of all applicable federal, state, and county taxes 
and fees which may become due and owing by the CONTRACTOR by reason of this Agreement, 
including but not limited to (i) income taxes, (ii) employment related fees, assessments, and taxes, and 
(iii) general excise taxes. The CONTRACTOR also is responsible for obtaining all licenses, permits, and 
certificates that may be required in order to perform this Agreement. 

e. The CONTRACTOR shall obtain a general excise tax license from the Department of Taxation, State of 
Hawaii, in accordance with Section 237-9, Hawaii Revised Statutes, and shall comply with all 
requirements thereof. The CONTRACTOR shall be solely responsible for meeting all requirements 
necessary to obtain the tax clearance certificates required for execution of the Agreement and for final 
payment under Sections 103-53, Hawaii Revised Statutes, and Section 17 of these General Conditions. 

f. The CONTRACTOR is responsible for securing all employee-related insurance coverage for the 
CONTRACTOR and the CONTRACTOR's employees and agents that is or may be required by law, and 
for payment of all premiums, costs, and other liabilities associated with securing the insurance coverage. 

2. Personnel Reguirements 

a. The CONTRACTOR shall secure, at the CONTRACTOR's own expense, all personnel required to 
perform this Agreement 
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Attachment 5 

b. The CONTRACTOR shall ensure that the CONTRACTOR's employees or agents are experienced and 
fully qualified to engage in the activities and perform the services required under this Agreement, and that 
all applicable licensing and operating requirements imposed or required under federal, state, or county 
law; and all applicable accreditation and other standards of quality generally accepted in the field of the 
activities of such employees and agents are complied with and satisfied. 

3. Nondiscrimination 

No person perfonning work under this Agreement, including any subcontractor, employee, or agent of the 
CONTRACTOR, shall engage in any discrimination that is prohibited by any applicable federal, slate, or county 
law. 

4. Subcontracts and Assignments 

The CONTRACTOR shall not assign or sUbcontract any of the CONTRACTOR's duties, obligations, or 
interests under this Agreement without the prior written consent of the UNIVERSITY. Additionally, no 
assignment by the CONTRACTOR of the CONTRACTOR's right to compensation under this Agreement shall 
be effective unless and until the assignment is approved by the Vice President for Budget and Finance and 
Chief Financial Officer of the University of Hawaii, as provided in Section 40-58, Hawaii RevIsed Statutes. 

5. Conflicts of Interest 

The CONTRACTOR represents that neither the CONTRACTOR, nor any employee or agent of the 
CONTRACTOR, presently has any interest, and promises thai no such interest, direct or indirect, shall be 
acquired, that would or might conflict in any manner or degree with the CONTRACTOR's performance under 
this Agreement. 

6. Compliance with Laws 

The CONTRACTOR shall comply with all federal, state, and county laws, ordinances, codes, rules, and 
regulations, as the same may be amended from time to time, that in any way affect the CONTRACTOR's. 
performance of this Agreement. 

7. Indemnification and Defense 

The CONTRACTOR shall defend, indemnify, and hold hannless the University of Hawaii and their officers, 
employees, and agents from and against all liability, loss, damage, cost, and expense, including all attorneys' 
fees, and all claims, suits, and demands therefor, arising out of or resulting from the acts or omissions of the 
CONTRACTOR or the CONTRACTOR's employees, officers, agents, or subcontractors under this Agreement. 
The provisions of this paragraph shall remain in full force and effect notwithstanding the expiration or earty 
tenninalion of thIs Agreement. 

8. Modification of Agreement 

Any modification, alteration, amendment change, or extension of any term, provision, or condition of this 
Agreement shall be made only by written amendment to this Agreement, signed by the CONTRACTOR and the 
UNIVERSITY, provided that change orders shall be made in accordance with paragraph 9, Change Orders, 
hereIn. 
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9. Change Orders 

a. Bya written order, at any time, and without notice to any surety, the procurement officer may, subject to all 
appropriate adjustments, make changes within the general scope of this Agreement as may be found to 
be necessary or desirable. Such changes shall not invalidate the contract or release the sureties, and the 
CONTRACTOR will perform the work as changed, as though it had been part of the original contract 

b. Adjustments of price or time for performance. If any change order increases or decreases the 
CONTRACTOR's cost of, or the time required for, performance of any part of the work under this 
Agreement whether or not changed by the order, an adjustment shall be made and the Agreement 
modified in writing accordingly. Any adjustment in Agreement price made pursuant to this paragraph shall 
be determined in accordance with the price adjustment paragraph of this Agreement. Failure of the 
parties to agree to an adjustment shall not excuse the CONTRACTOR from proceeding with the 
Agreement as changed, provided that the agency procurement officer promptly and duly makes the 
provisional adjustments in payment or time for perfonnance as may be reasonable. By proceeding with 
the work, the CONTRACTOR shall not be deemed to have prejudiced any claim for additional 
compensation, or an extension of time for completion. 

c. Time period for claim. Within TEN (10) days after receipt of a written change order under 9.a, unless the 
period is extended by the agency procurement officer in writing, the CONTRACTOR shall file notice of 
intent to assert a claim for an adjustment. The requirement for a timely written response cannot be 
waived and shall be a condition precedent to the assertion of a claim. 

d. Claim barred after final payment. No claim by the CONTRACTOR for an adjustment hereunder shall be 
allowed if written notice is not given prior to final payment under this Agreement 

e. Other claims not barred. In the absence of a change order, nothing in this paragraph shall be deemed to 
restrict the CONTRACTOR's right to pursue a claim under the Agreement or for breach of contract. 

10. Price Adjustment 

a. Price adjustment. Any adjustment in Agreement price pursuant to a provision in this Agreement shall be 
made in one or more of the following ways: 

(1) 

(2) 

(3) 

(4) 

(5) 

By agreement on a fixed price adjustment before commencement of the pertinent perfonnance or 
as soon thereafter as practicable; 

By unit priCes specified In the Agreement or subsequently agreed upon; 

By the costs attributable to the event or situation covered by the provision, plus appropriate profit or 
fee, all as specified in the Agreement or subsequently agreed upon; . 

In such other manner as the parties may mutually agree; or 

In the absence of agreement between the parties, by a unilateral detennination by the procurement 
officer of the costs attributable to the event or situation covered by the provisions, plus appropriate 
profit or fee, all as computed by the UNIVERSITY in accordance with generally accepted accounting 
prinCiples. 
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b. Submission of cost or pricing data. The CONTRACTOR shall provide cost or pricing data for any price 
adjustments. 

11. Suspension of Agreement 

The UNIVERSITY reserves the right at any time and for any reason to suspend this Agreement for any 
reasonable period, upon written notice to the CONTRACTOR in accordance with the provisions herein. 

a. Order to stop performance. The procurement officer may, by written order to the CONTRACTOR, at any 
time, and without notice to any surety, require the CONTRACTOR to stop all or any part of the 
performance called for by this Agreement This order shall be for a specified period not exceeding SIXTY 
(60) days after the order is delivered to the CONTRACTOR, unless the parties agree to any further period. 
Any such order shall be identified specifically as a stop performance order issued pursuant to this 
paragraph. Upon receipt of such an order, the CONTRACTOR shall forthwith comply with its terms and 
suspend all performance under this Agreement at the time stated, provided, however, the CONTRACTOR 
shall take all reasonable steps to minimize the occurrence of costs allocable to the performance covered 
by the order during the period of performance stoppage. Before the stop performance order expires, or 
within any further period to which the parties shall have agreed, the agency procurement officer shall 
either: 

(1) Cancel the stop performance order, or 

(2) Terminate the performance covered by such order as provided in the termination for default 
provisions or the termination for convenience provisions of this Agreement 

b. Cancellation or expiration of the order. If a stop performance order issued under this section is cancelled 
at any time during the period specified in the order, or if the period of the order or any extension thereof 
expires, the CONTRACTOR shall have the right to resume performance. An appropriate adjustment shall 
be made in the delivery schedule or Agreement price, or both, and the Agreement shall be modified in 
writing accordingly, if: 

(1) The stop performance order results in an Increase in the time required for, or in the 
CONTRACTOR's cost properly allocable to, the performance of any part of this Agreement; and 

(2) The CONTRACTOR asserts a claim for such an adjustment within THIRTY (30) days after the end 
of the period of performance stoppage; provided that, if the procurement officer decides that tihe 
facts justifY such action, any such claim asserted may be received and acted upon at any time prior 
to final payment under this Agreement 

c. Termination of stopped performance. If a stop performance order is not cancelled and the performance 
covered by such order is terminated for default or convenience, the reasonable costs resulting from the 
stop performance order shall be allowable by adjustment or otherwise. 

d. Adjustment of price. Any adjustment in Agreement price made pursuant to this paragraph shall be 
determined In accordance with the price adjustment provision of Ihis Agreement 

12. Disputes 

All disputes arising under or relaled 10 this contract shall be resolved in accordance with this clause. 

a. A claim by the CONTRACTOR shall be made, In writing, and submitted to the DIRECTOR for a written 
decision. 
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b. The DIRECTOR shall render a decision within NINETY (90) days of the request, subject to reasonable 
extension on a showing of good cause. The finding and decision shall be written and shall be furnished to 
the CONTRACTOR providing evidence of receipt. 

c. The decision shall be in accordance with University Administrative Procedure A8.275. The DIRECTOR's 
decision shall be final. 

13. Claims Based on a Procurement Officer's Actions or Omissions 

a. Changes in scope. If any action or omission on the part of a procurement officer or designee of such 
officer, requiring performance changes within the scope of the Agreement constitutes the basis for a claim 
by the CONTRACTOR for additional compensation, damages, or an extension of time for completion, the 
CONTRACTOR shall continue with performance of the Agreement in compliance with the directions or 
orders of such officials, but by so doing, the CONTRACTOR shall not be deemed to have prejudiced any 
claim for additional compensation, damages, or an extension of time for completion; provided: 

(1) Written notice reguired. The CONTRACTOR shall have given written notice to the procurement 
officer or designee of such officer: 

(A) Prior to the commencement of the perfomnance involved, if at that time the CONTRACTOR 
knows of the occurrence of such action or omission; 

(B) Within THIRTY (30) days after the CONTRACTOR knows of the occurrence of such action or 
omission, if the CONTRACTOR did not have such knowledge prior to the commencement of 
the performance; or 

(C) Within such further time as may be allowed by the procurement officer in wrillng. 

(2) Notice content. This notice shall state that the CONTRACTOR regards the act or omission as a 
reason which may entitle the CONTRACTOR to additional compensation, damages, or an 
extension of time. The procurement officer or designee of such officer, upon receipt of such notice, 
may rescind such action, remedy such omission, or take such other steps as may be deemed 
advisable in the discretion of the procurement officer or designee of such officer, 

(3) Basis must be explained. The notice required by paragraph 13.a.(1) describes as clearly as 
practicable at the time the reasons why the CONTRACTOR believes that additional compensation, 
damages, or an extension of time may be remedies to which the CONTRACTOR is entilled; and 

(4) Claim must be lustified. The CONTRACTOR must maintain and upon request make available to 
the procurement officer within a reasonable time, detailed reconds to the extent practicable, and 
other documentation and evidence satisfactory to the UNIVERSITY, justifying the claimed additional 
costs or an extension of time in connection with such changes. 

b. CONTRACTOR not excused. Nothing herein contained, however, shall excuse the CONTRACTOR from 
compliance with any rules or laws precluding any state officers and CONTRACTOR from acting in 
collusion or bad faith in Issuing or performing change orders which are clearly not within the scope of the 
Agreement 

o. Price adjustment. Any adjustment in the price made pursuant to this paragraph shall be delerrnined In 
accordance with the price adjustment provision of this Agreement. 
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14. Confidentiality of Material 

a. All material given to or made available to the CONTRACTOR by virtue of this Agreement, which is 
Identified as proprietary or confidential information, will be safeguarded by the CONTRACTOR and shall 
not be disclosed to any individual or organization without "the prior written approval of the UNIVERSITY. 

b. All information, data, or other material provided by the CONTRACTOR to the UNIVERSITY shall be 
subject to the Uniform Information Practices Act, chapter 92F, Hawaii Revised Statutes. 

15. Ownership Rights and Coovright 

The UNIVERSITY shall have complete ownership of all material, both finished and unfinished, which is 
developed, prepared, assembled, or conceived by the CONTRACTOR pursuant to this Agreement, and all such 
material shall be considered 'works made for hire." All such material shall be delivered to the UNIVERSITY 
upon expiration or termination of this Agreement. The UNIVERSITY, in its sale discretion, shall have the 
exclusive right to copyright any product, concept, or material developed, prepared, assembled, or conceived by 
the CONTRACTOR pursuant to this Agreement 

16. Publicity 

The CONTRACTOR shall not refer to the UNIVERSITY, or any office, agency, or officer thereof, o~ to the 
services provided under this Agreement, in any of the CONTRACTOR's brochures, advertisements, or other 
publicity of the CONTRACTOR. All media contacts with the CONTRACTOR about this Agreement or the 
performance under this Agreement shall be referred to the procurement officer. 

17. Payment Procedures: Final Payment: Tax Clearance 

All payments under this Agreement shall be made only upon submission by CONTRACTOR of invoices 
specifying the amount due and certifying that services requested under the Agreement have been performed by 
CONTRACTOR according to the Agreement. Such payments are subject to availability of funds and allotment 
by the Director of Rnance in accordance with chapter 37, Hawaii Revised Statutes. Further, all payments shall 
be made in accordance with and subject to chapter 40, Hawaii Revised Statutes. Final payment under this 
Agreement shall be subject to Section 103-53, Hawaii Revised Statutes, which require a valid tax clearance, 
FORM A-6 (Rev. 2005), from the state of Hawaii, Department of Taxation and the Internal Revenue Service 
(IRS) showing that all tax retums due have been filed, and all taxes, interes~ and penalties levied or accrued 
under the proVisions of Title 14 that are administered by the Department of Taxation and under the Internal 
Revenue Code against the CONTRACTOR have been paid. 

16. Termination for Default 

a. Defaull If the CONTRACTOR refuses or fails to perform any of the provisions of this Agreement with 
such diligence as will ensure ifs completion within the time specified in this Agreement, or any extension 
thereof, otherwise fails to timely satlsfy the Agreement provisions, or commits any other substantial 
breach of this Agreement, the procurement officer may notify the CONTRACTOR in writing of the delay or 
non-performance and if not cured in TEN (10) days or any longer time specified in writing by the 
procurement officer, such officer may terminate the CONTRACTOR's rtght to proceed with the Agreement 
or such part of the Agreement as to which there has been delay or failure to properly perform. In the 
event of termination in whole or in part the procurement officer may procure similar goods or services in a 
manner and upon temns deemed appropriate by the procurement officer. The CONTRACTOR shall 
eontinue performance of the Agreement to the extent it is not terminated and shall be liable for excess 
costs incurred in procuring similar goods or services. 
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b. CONTRACTOR's duties. Notwithstanding termination of the Agreement and subject to any directions 
from the procurement officer, the CONTRACTOR shall take timely, reasonable, and necessary action to 
protect and preseNe property in the possession of the CONTRACTOR in which the UNIVERSITY has an 
interest. 

c. Compensation. Payment for completed seNices delivered and accepted by the UNIVERSITY shall be at 
the price set forih in the Agreement Payment for the protection and preseNation of property shall be in 
an amount agreed upon by the CONTRACTOR and the procurement officer, if the parties fail to agree, 
the procurement officer shall set an amount consistent with the CONTRACTOR's rights under the 
Agreement. The UNIVERSITY may withhold from amounts due the CONTRACTOR such sums as the 
procurement officer deems to be necessary to protect the UNIVERSITY against loss because of 
outstanding liens or claims of former lien holders and to reimburse the UNIVERSITY for the excess costs 
incurred in procuring similar seNices. 

d. Excuse for nonperformance or delayed performance. Except with respect to defaults of subcontractors, 
the CONTRACTOR shall not be in default by reason of any failure in performance of this Agreement in 
accordance with its terms, including any failure by' the CONTRACTOR to make progress in the 
prosecution of the performance hereunder which endangers such performance, if the CONTRACTOR 
has notified the procurement officer within FIFTEEN (15) days after the cause of the delay and the failure 
arises out of causes such as: acts of God; acts of the public enemy; acts of the State and any other 
govemmental body in its sovereign or contractual capacity; fires; floods; epidemics; quarantine 
restrictions; strikes or other labor disputes; freight embargoes; or unusually severe weather. If the failure 
to perform is caused by the failure of a subcontractor to perform or to make progress, and if such failure 
arises out of causes similar to those set forth above, the CONTRACTOR shall not be deemed to be in 
default, unless the seNices to be fumished by the subcontractor were reasonably obtainable from other 
sources in sufficient time to permit CONTRACTOR to meet the requirements of the Agreement. Upon 
request of the CONTRACTOR, the procurement officer shall ascertain the facts and extent of such failure, 
and, if such officer determines that any failure to perform was occasioned by anyone or more of the 
excusable causes, and tha~ but for the excusable cause, the CONTRACTOR's progress and 
performance would have met the terms of the Agreement, the delivery schedule shall be revised 
accordingly, subject to the rights of the UNIVERSITY under the Agreement As used in this part of this 
paragraph 18.d., the term 'subcontractor' means subcoritractor at any tier. 

e. Erroneous termination for default. If, after notice of termination of the CONTRACTOR's right to proceed 
under the provisions of this paragraph 18, it is determined for any reason that the CONTRACTOR was not 
in default under the provisions of this Agreement or that the delay was excusable under the provisions of 
18.d., 'Excuse for nonperformance or delayed performance,' the rights and obligations of the parties shall, 
if the Agreement contains a provision providing for termination for convenience of the UNIVERSITY, be 
the same as if the notice of termination had been issued pursuant to such provision. If, in the foregoing 
circumstances, this Agreement does not contain a prOVision providing for termination for convenience of 
the UNIVERSITY, the Agreement shall be adjusted to compensate for such termination and the 
Agreement modified accordingly. 

f. Additional rights and remedies. The rights and remedies provided in this paragraph 18 are in addition to 
any other rights and remedies provided by law or under this Agreement 
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19. Termination for Convenience 

a. Termination. The procurement officer may, when the interests of the UNIVERSITY so require, terminate 
this Agreemen~ in whole or in part, for the convenience of the UNIVERSITY. The procurement officer 
shall give written notice of the termination to the CONTRACTOR specifying the part of the Agreement 
terminated and when termination becomes effective. 

b. CONTRACTOR's obligations. The CONTRACTOR shall incur no further obligations in connection with 
the terminated performance, and on the date(s) set in the notice of termination the CONTRACTOR will 
stop performance to the extent specified. The CONTRACTOR shall also terminate outstanding orders 
and subcontracts as they relate to the terminated performance. The CONTRACTOR shall settle the 
liabilities and claims arising out of the termination of subcontracts and orelers connected with the 
terminated performance. The procurement officer may direct the CONTRACTOR to assign the 
CONTRACTOR's right, title, and interest under terminated orders or subcontracts to the UNIVERSITY. 
The CONTRACTOR must still complete the performance not terminated by the notice of termination and 
may incur obligations as necessary to do so. 

20. Governing Law 

The validity of this Agreement and any of its terms or provisions, as well as the rights and duties of the parties to 
this Agreement, shall be governed by the laws of the State of Hawaii. Any action at law or in equity to enforce 
or interpret the provisions of this Agreement shall be brought in a state court of competent jurisdiction in 
Honolulu, Hawaii. 

21. Severability 

In the event that any provision of this Agreement Is declared invalid or unenforceable by a court,such invalidity 
or unenforceability shall not affect the validity or enforceability of the remaining terms of this Agreement. 

22. Waiver 

The failure of the UNIVERSITY to Insist upon the sbiet compliance with any term, provision, or condition of this 
Agreement shall not constitute or be deemed to constitute a waiver or relinquishment of the UNIVERSITY's 
right to enforce the same in accordance with this Agreement. 
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SPECIAL CONDITIONS 

1. ASSESSMENT AND EVALUATION 

The CONTRACTOR and the UNIVERSITY agree that the UNIVERSITY will be requesting 
the CONTRACTOR's assistance with a broad range of matters and issues relating to the 
Project and the matters described in the Scope of Services. In providing such assistance, 
the CONTRACTOR will review, evaluate, analyze, and make recommendations with 
respect to best achieving, in a cost effective manner that prudently addresses the potential 
risks involved, the resolution of the Project and the implementation of any such resolution. 
The CONTRACTOR agrees to use its best efforts to provide such services and assistance 
within the timeframe requested by the UNIVERSITY. 

With respect to each specific task or issue for which the UNIVERSITY requests assistance, 
the CONTRACTOR agrees to give to the UNIVERSITY a cost estimate for providing the 
requested assistance. The CONTRACTOR and the UNIVERSITY will work toward a 
mutually agreeable budget covering the requested assistance. 

The CONTRACTOR shall provide the UNIVERSITY with periodic status reports concerning 
each of the tasks, issues, and matters for which the UN IVERSITY has requested assistance 
from the CONTRACTOR. 

2. INSURANCE 

[Reserved] 

3. PRINCIPAL ATTORNEY 

The CONTRACTOR shall assign Mark J. Bennett as the principal attorney for performing 
and providing the legal services and completing the work requested by the UNIVERSITY. 
The CONTRACTOR shall not modify this assignment without the UNIVERSITY's prior 
written consent. The CONTRACTOR, with the UNIVERSITY's prior written consent, may 
assign other attorneys to perform legal services requested by the UNIVERSITY under this 
Agreement, and the hourly rates for such other attorneys shall range between $225.00 and 
$375.00 per hour, with the exact hourly rate to be mutually agreed upon between the 
UNIVERSITY and the CONTRACTOR. The UNIVERSITY shall advise the CONTRACTOR 
of the hourly rate that the UNIVERSITY is willing to pay for the services of such other 
attorneys. 

4. CAMPAIGN CONTRIBUTIONS BY STATE AND COUNTY CONTRACTORS 

Contractors are hereby notified of the applicability of Section 11-205.5, HRS, which 
states that campaign contributions are prohibited from specified State or county 
government contractors during the term of the contract if the contractors are paid with 
funds appropriated by a legislative body. Further information is available from the State 
Campaign Spending Commission at www.hawaii.gov/campaign or at (808) 586-0285. 
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UNIVERSITY OF HAWAI'I 
AGREEMENT FOR SERVICES 

University-3330 

This Agreement, effective the 10 day of July • 2012 , is entered into between the University of 

Hawaii (hereinafter "UNIVERSITY"), and ___ "'S""taarn"-"O'-'T"'o"'o"'le"'M""a'''r"'c""us"-&;uF,;is""h"'er'--__________ _ 

(hereafter "CONTRACTOR"), a law corporation , 
llnsrrt "cllrpllnltlon," "p~l1nmhillt "jllinl v<:nture," "~1I1f llrollridlln;hill,n IIrllthedegll flll"lll DOhe Cllntflldllr.} 

under the laws of the State of Hawaii , whose business address and taxpayer identification number are as 

follows: Pacific Guardian Center, Makal Tower. 733 Bishop Street Suite 1900, Honolulu, Hawai'i 96813: Taxpayer 

Identification Number: 99-0215189 

RECITALS 

A. The UNIVERSITY is in need of the services described in this Agreement and its attachments. 

B. The UNIVERSITY desires to retain and engage the CONTRACTOR to provide the services, and the 
CONTRACTOR is agreeable to providing said services. 

C. Money is available 10 fund this Agreement pursuantto: 

(1)_-2A~cc~ou~n~t£N~0~.2~2~5~4~5""82~~R~i~sk~M~a~na"'g~e~m~e~n~t~S~pe~c~iaa!.I£F~un~dL-____________ or 
(ide.tiry slllte .Durta) 

(2)------------;;==:-:-:-c:------------
(idel1li(y r~mll SIl~rteS) 

or both, in the following amounts: State $ $7S,OOO 

Federal $ N/A 

D. Pursuant to Sections 304A-103 and 304A-10S, Hawaii Revised Statutes, as amended, the 
UNIVERSITY is authorized to enter into this Agreement 

NOW, THEREFORE, in consideration of the promises contained in this Agreement the UNIVERSITY and 
the CONTRACTOR agree as follows: 

1. Scope of ServiCes. The CONTRACTOR shall, in a proper and satisfactory manner as detennined 
by the UNIVERSITY, provide all the services set forth in Attachment 1, which is hereby made a part of this 
Agreement 

2. lime of Perfonnance. The services required of the CONTRACTOR under this Agreement shall be 
performed and completed in accordance with the "lime Schedule" set forth in Attachment 2, which is hereby made a 

\ part of this Ag reement 
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3. Compensation. The CONTRACTOR shall be compensated for services rendered and costs 
incurred under this Agreement in an totat amount not to exceed $75.000 Seventy five thousand and NOll00 
DOLLARS ($75.000) , including taxes, according to the "Compensation and Payment Schedule" set forth in 
Attachment 3, which is hereby made a part of this Agreement. 

4. Standards of Conduct Declaration. The Standards of Conduct Declaration by CONTRACTOR, set 
forth in Attachment 4, is hereby made a par! of this Agreement. 

5. Notices. Any written notices required to be given by a party to this Agreement shall be (a) detivered 
personally, or (b) sent by Untied States first class mail, postage prepaid, to the UNIVERSITY at the DIRECTOR's 
office in HonolUlu, Hawaii at 1400 Lower Campus Road, Room 15, Honolulu, Hawaii 96822, or to the CONTRACTOR 
at the CONTRACTOR's address as indicated in the Agreement. A notice shall be deemed to have been received by 
the recipient THREE (3) days after mailing or at the time of actual receipt, whichever is earlier. The CONTRACTOR 
is responsible for notifying the UNIVERSITY in writing of any change of address. 

6. Other Terms and Conditions. The General Conditions and the Special Conditions (if any) set forth in 
Attachments 5 and 6, respectively, are hereby made a part of this Agreement. The term "DIRECTOR" in the General 
Conditions shall be understood to refer to the UNIVERSITY's Director of the Office of Procurement and Real Property 
Management, who is also the Procurement Officer. In the event of a conflict between the General Conditions and the 
Special Conditions, the Special Conditions shall control. 

IN WITNESS WHEREOF, the UNIVERSITY and the CONTRACTOR have executed this Agreement 
effective as of the date first above written. 

UNIVERSITY 

UNIVERSITY OF HAWAII 

f ~W~ 
BY--~~~ts~~~I~recl~0~r~of~t~h-e~O~ffi~c~e~o7f~p~roc~ur~e~m~e~n~t-----

and Real Property Management 

CONTRACTOR 

ett of Starn O'Toole Marcus & Fisher, a 
paration 

Title Director • 

'Evidence of authority of the CONTRACTOR's representative to sign this Agreement for the CONTRACTOR must be 
attached. 
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CONTRACTOR'S ACKNOWLEDGMENT 

State of Hawaii ) 
) ss. 

City and County of Honolulu ) 

On this ?Oth day of August ,2012 ,beforemepersonallyappeared 

Mark J. Bennett, to me personally known, who being by me duly sworn, did say that he is a director in 

Starn O'Toole Marcus & Fisher, a Hawai'i law corporation, the CONTRACTOR named in the foregoing instrument, 

and that he/she is authorized to sign said instrument in behalf of the CONTRACTOR, and acknowledges that he 

executed said instrument a~~\ftll:I!I~@nd deed of the CONTRACTOR. 
~~ ~\E. CAJ(" 7Q/-
~ ~'\;: ......• ,.,.,~r~~~ 

.§ o'!C.·· .... "i'-y p,: ... '? <i~ ..... '"Y' v<)r' 0'''' gg"')/o ('\ '§ 
-,,2 _.-=*: .*. 0,*= ~ .. : :s 
~ ~ . ~ 

~ '5);'" .No. 93·625/ ~ ~ 
~ " .. '.-. ~ 1?< ,,?'" •••••••.. ",\'t'~ 

'%1. 'l:" Of t\l>' "§;~ 
7/11//(11/11 \lI\\\\\~ 

Notary Public, Joannie Carreiro 

My commission expires: ~1"",1"",1,-1",",,,"1.L.1,,,1~3 _____ _ 

Document Date: 0 8 / 20 / 12 Number of pages:.-;:-1'7-7':-:::-7 
Notary Name: Joannie Carreiro First Judicial Circuit 
Document Description: Uniyersi ty of Hawai i-Agreement for Serv; ces 

(Athletics event at the Stah Sheriff Center) 
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Attachment 1 

SCOPE OF SERVICES 

The UNIVERSITY hereby retains the law firm of STARN O'TOOLE MARCUS & FISHER, 
a Hawai'i law corporation (hereafter referred to as "CONTRACTOR") to provide legal counsel, 
advice, and services to the University of Hawai'i (hereafter the "UNIVERSITY") relating to 
criminal, law enforcement, and/or civil litigation activities and/or administrative matters relating to 
an Athletics event at the Stan Sheriff Center and funds expended therein (hereafter collectively 
the "Project"). 

The CONTRACTOR's work in connection with the Project shall include any and all legal 
analysis, evaluation and representation necessary in response to the Investigation, including 
without limitation, meeting with individuals, negotiating and preparing agreements, contracts, and 
other necessary documents, and fumishing counsel, advice, and analysis on any issue relating 
to the Project as may be requested or deemed necessary by the UNIVERSITY, including 
preparing opinions or memorandums on any issues, and handling or assisting in the handling of 
any administrative proceedings, procurement matters, disputes, alternative dispute resolution 
proceedings, contractual matters and actions (such as formation and termination of individuals 
and entities), whether the proceedings or actions are conducted within judicial, administrative or 
alternative dispute resolution forums. 

The CONTRACTOR's work hereunder shall include at least the following: 

A. Assist with implementing, negotiating and preparing agreements .. The 
CONTRACTOR shall exercise the CONTRACTOR's best professional judgment and render the 
necessary legal services to represent the UNIVERSITY in all matters relating to the Project, 
including, without limitation, providing assistance in: (1) developing and formulating the 
University's legal position, (2) representing the University in any proceedings related to the 
Project, (3) preparing agreements, contracts, and other documents as may be necessary to 
resolve the Project, (4) handling any administrative actions and proceedings relating to the 
Project, including advising administrators and regents, and (5) expediting the resolution of the 
Project, as requested by the UNIVERSITY. 

B. Advice and counsel. The CONTRACTOR shall provide advice and counsel, 
including, without limitation, researching and preparing legal opinions or memorandums, with 
respect to matters related to the Project. The CONTRACTOR agrees, if so requested by the 
UNIVERSITY, to provide advice and counsel and other legal services to the UNIVERSITY with 
respect to any other issues·or matters that involve issues similar to any of the Project issues. 

C. SuperviSion and reporting. All legal services on this case shall be under the 
detailed, specific supervision and management of Mark J. Bennett and he or his designated 
representative shall report to the UNIVERSITY's General Counselor designated representative. 

1 



University-3334 

Attachment 1 

D. University approval. The CONTRACTOR shall promptly forward to the 
UNIVERSITY's General Counselor designated representative copies of all correspondence, 
documents, reports, analysis, evaluations, and work products arising out of or connected with 
the services rendered under this Agreement and shall tender for prior approval of the 
UNIVERSITY's General Counselor designated representative those items which the 
CONTRACTOR reasonably believes should have the UNIVERSITY's approval prior to release, 
filing, or use. 

E. Updates. The CONTRACTOR agrees to meet and confer from time to time with 
the UNIVERSITY's General Counselor designated representative regarding the progress and 
status of all legal services performed or being performed by the CONTRACTOR under this 
Agreement, including, without limitation, strategies, plans, tactics, and related matters. 

F. Assistance requires University approval. The CONTRACTOR shall not contract 
with or employ experts or consultants to assist the CONTRACTOR in the performance of this 
Agreement without the prior written approval of the UNIVERSITY. The UNIVERSITY and the 
CONTRACTOR do acknowledge, however, that the CONTRACTOR, from time to time, may 
need or deem it advisable to consult with attomeys, law firms, or other professionals that are 
situated in particular geographic areas or otherwise have expertise in specific areas of law or 
such geographic areas. If the CONTRACTOR deems such consultation necessary, the 
CONTRACTOR shall advise the UNIVERSITY's General Counselor deSignated representative, 
including fumishing information as to the reasons for the consultation and the estimated cost and 
obtain the UNIVERSITY's written approval before proceeding to incur or incurring obligations on 
behalf of the UNIVERSITY. 

G. Non exclusive. The UNIVERSITY and the CONTRACTOR acknowledge and 
agree that (1) the CONTRACTOR's rights under this Agreement are not exclusive and (2) the 
UNIVERSITY may also retain other attomeys and law firms to advise, assist, and counsel the 
UNIVERSITY in the matters described herein, including related matters and matters on which 
the CONTRACTOR may have already provided legal services 

H. Payment responsibilitv. In the absence of the UNIVERSITY's prior written 
approval, the UNIVERSITY shall not be responsible to pay for the services or any work 
perfomned by an expert or consultant retained by the CONTRACTOR to perfomn work in 
connection with this Agreement. 

I. Separate matters. The UNIVERSITY and the CONTRACTOR acknowledge and 
agree that (1) the UNIVERSITY may be requesting the CONTRACTOR to provide legal services 
covering work and activities in a number of different areas (2) the funding to cover specific 
assignments or tasks may come from multiple sources within the UNIVERSITY, and (3) to 
expedite the processing of the invoices, the CONTRACTOR agrees to provide invoices that 
clearly detail and breakdown the hours spent for each specific assignment and task, and in 
accordance with such sub-accounts for specific subject areas covering such assignments and 
tasks, all as may be mutually agreed upon between the UNIVERSITY and the CONTRACTOR. 
Part of the reason for requiring such a breakdown is to enable each source of funding to more 
easily identify and verify the portion of each invoice for which it is responsible, if such a 
breakdown is necessary. 
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TIME OF PERFORMANCE 

Services by CONTRACTOR underlhis Agreement shall commence on July 10, 2012, 
and shall continue until the matters specified herein are resolved, unless earlier terminated by 
the UNIVERSITY as provided herein, or until funds allocated 10 this Agreement have been 
exhausted. 
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COMPENSATION AND PAYMENT SCHEDULE 

1. Rates. The CONTRACTOR shall be compensated for legal seNices rendered and 
costs incurred under this Agreement pursuant to the schedule below, with a maximum ceiling of 
SEVENTY FIVE THOUSAND AND NOJ100 DOLLARS ($75,000.00): 

Attorneys: 

Mark J. Bennett 
Brandi J. Buehn 

$375.00 per hour 
$225.00 per hour 

Paralegal: 

Connie Gardner $120.00 per hour 

2. Costs incurred. The UNIVERSITY shall be responsible for paying on a current 
basis all costs and expenses which are reasonably incurred in the representation of the 
UNIVERSITY, including, but not limited to, court costs and fees, copying, depositions, long 
distance telephone charges, postage, travel expenses and charges incident to the performance 
of the legal services required hereunder. All expenses and costs incurred with respect to 
computer research shall be the responsibility of the CONTRACTOR. Costs incurred that require 
payment to third parties shall be charged to the UNIVERSITY on a pass through basis without 
surcharge. 

3. Invoices. Invoices for the CONTRACTOR's fees and expenses, including 
applicable taxes, shall be submitted (and billed) on a monthly basis and shall be payable within 
THIRTY (30) days, subject to the following: 

A. Obtaining reimbursement. All payments under this Agreement, including 
reimbursement for costs, shall be made only upon submission by the CONTRACTOR of original 
invoices specifying the amount due and certifying that the costs billed have been incurred by the 
CONTRACTOR in furtherance of its representation of the UNIVERSITY. 

B. Content. Original invoices submitted must include at least the following: 

(1) A description of the specific task performed by CONTRACTOR. 
(2) Time billed will be reported by specific matter or task handled. 
(3) The time billed for specific tasks in increments no greater than one

tenth (.1) of an hour. 
(4) The hourly rate of the attorney or paralegal performing the task. 
(5) An itemized statement of disbursements, if charged. 
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STANDARDS OF CONDUCT (lECLARATION 

For the purposes of this declaration: . , 
"Contmlllnginteresf' means an Interest in a business or other undertaking which is sufficient in fact to control, 
whether the interest is greater or less than FI FTY PERCENT (50%). 

"Employee" means any nominated, appointed, or elected officer or employee of the State, including members 
of boards, commissions, and commlHees, and employees under contract to the State or of the constitutional 
convention, but excluding legislators, delegates to the constitutional convention, justices, and judges. 

On behalf of Mark J. Bennett of Starn O'Toole Marcus & Fisher, a Hawai'i law comoration ,the CONTRACTOR 
hereln, the undersigned does declare, ;~~ly1 i.!Hil:" as follows: 

1. CONTRACTOR (Is) ~a'(egiSlator or an employee or a business In which a legislator or an 
employee has a conirolllng Interest' 

2. CONTRACTOR has not been assisted or represented by a legislator or employee for a fee or other 
compensation to obtain this Agreement and will not be assisted or represented by a legislator or employee for a fee or 
other compensation in the perfonnance of the Agreemen~ if the legIslator or employee had been in~olved In the 
development or award of the Agreement 

3. CONTRACTOR has not been assisted or represented for a fee or other compensation in the award 
of this Agreement by a UNIVERSITY employee or, In the case ofthe legislature, by a legislator. 

4. CONTRACTOR has' not been represented or assisted peJ>;onally on matters related to the 
Agreement by a pernon who has been an employee of the UNIVERSITY within the preceding TWO (2) years and 
who participated while in state office or employment on the maHer with which the Agreement is directly concerned. 

5. CONTRACTOR has not been represented or assisted on matters related to this Agreemen~ for a 
fee or other consideration by an individual who, within the past TWELVE (12) months, has been a UNIVERSIIY 
employee, orin the case of the Legislature, a legislator. 

6. CONTRACTOR has not been represented or assisted in the award of this Agreement for a fee or 
other consideration by an individual who, a) within the past TWELVE (12) months, served as a UNIVERSIIY 
employee or In the case Of the Legislature, a legislator, and b) participated while an employee or legislator on matters 
related to this Agreement 

CONTRACTOR underslands that the Agreement to which this document is attached Is voidable on behalf of the 
UNIVERSITY if this Agreement was entered into In violation of any provision of chapter 64, HawaII Revised Statutes, 
commonly referred to as the Code of Ethics, including the prOVisions which are the source of the declarations above. 
Additionally, any fee, compensation, gift or profrt received by any person as a result of a vIolation of the Code of Ethics 
may be recovered by the UNIVERSIIY. 

DATED: Honolulu, HawaII, __ ---!.A;::U=-G .:;:.2...::.0....:2:..:.c01:;:.2 ----tin! 11 /1 
arcus ~UkJJl! 1/ )'6/1 ~ 

.j 

• Reminder to UNIVERSITY PROGRAM: If ~s' Is circled, YOUR PROGRAM Is reqUIred, under SecIlon 64-15, 
Hawaii Revised StaMes, to file with the Slate Ethics Commission, TEN (10) days before the Agreement Is entered 
into, a written Justification as to why the Agreement was not required to be competitively bid. 
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STANDARDS OF CONDUCT DECLARATION 

For the purposes of this declaration: 

"Controlling interesf' means an interest in a business or other undertaking which is sufficient in fact to control, 
whether the interest is greater or less than FIFTY PERCENT (50%). 

"Employee" means any nominated, appointed, or elected officer or employee of the State, including members 
of boards, commiSSions, and committees, and employees under contract to the State or of the constitutional 
convention, but excluding legislators, delegates to·the constitutional convention, justices, and judges. 

On behalf of Mark J. Bennett of Starn O'Toole Marcus & Fisher, a Hawai'i law oorporation ,the CONTRACTOR 
herein, the undersigned does deciare, under penally of perjury, as follows: 

1. CONTRACTOR (is) (is noll a legislator or an employee or a business in which a legislator or an 
employee has a controiUng interest' 

2. CONTRACTOR has not been assisted or represented by a legislator or employee for a fee or other 
compensation to obtain this Agreement and will not be assisted or represented by a legislator or employee for a fee or 
other compensation in the perfonmance of the Agreement, if the legislator or employee had been involved in the 
development or award of the Agreement 

3. CONTRACTOR has not been assisted or represented for a fee or other compensation in the award 
of this Agreement by a UNIVERSITY employee or, in the case 01 the Legislature, by a legislator. 

4. CONTRACTOR has· not been represented or assisted personally on matters related to the 
Agreement by a person who has been an employee of the UNIVERSITY within the preceding TWO (2) years and 
who participated while in state office or employment on the matter with which the Agreement is directly concerned. 

5. CONTRACTOR has not been represented or assisted on mailers related to this Agreement, for a 
fee or other consideration by an individual who, within the past TWELVE (12) months, has been a UNIVERSITY 
employee, or in the case of the Legislature, a legislator. 

6. CONTRACTOR has not been represented or assisted in the award of this Agreement for a fee or 
other consideration by an individual who, a) within the past TWELVE (12) months, served as a UNIVERSITY 
employee or in the case of the Legislature, a legislator, and b) participated while an employee or legislator on matters 
related to this Agreement 

CONTRACTOR understands that the Agreement to which this document is attached is voidable on behalf of the 
UNIVERSITY if this Agreement was entered Into in violation of any prOVision of chapter 84, Hawaii Revised Statutes, 
commonly referred to as the Code of Ethics, including the provisions which are the source of the declarations above. 
Additionally, any fee, compensation, gift or profit received by any person as a result of a violation of the Code of Ethics 
may be recovered by the UNIVERSITY. 

DATED: Honolulu, Hawaii, ___ ...;Ac;.U;;.;6,--2_0_20_1_2 ___ -------' 

* Reminder to UNIVERSITY PROGRAM: If "is" is circled, YOUR PROGRAM is required, under Section 84-15, 
Hawaii Revised Statutes, to file with the State Ethics Commission, TEN (10) days before the Agreement is entered 
into, a written justificaJion as to why the Agreement was not required to be competitively bid. 
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a. In the performance of services required under this Agreement, the CONTRACTOR is an "independent 
contractor," with the authority and responsibility to. control and direct the performance and details of the 
work and services required under this Agreement; however, the UNIVERSITY shall have a general right to 
inspect work in progress to determine whether, in the UNIVERSITY's opinion, the services are being 
performed by the CONTRACTOR in compliance with this Agreement. It is understood that the 
UNIVERSITY does not agree to use the CONTRACTOR exclusively, and that the CONTRACTOR is free 
to contract to provide services to other individuals or entities while under contract with the UNIVERSITY. 

b. The CONTRACTOR and the CONTRACTOR's employees and agents are not by reason of this 
Agreement, agents or employees of the UNIVERSITY for any purpose, and the CONTRACTOR and the 
CONTRACTOR's employees and agents shall not be entitled to claim or receive from the UNIVERSITY 
any vacation, sick leave, retirement, worker's compensation, unemployment insurance, or other benefits 
provided to UNIVERSITY employees. 

c. The CONTRACTOR shall be responsible for the accuracy, completeness, and adequacy of the 
CONTRACTOR's perfomiance under this Agreement. Furthermore, the CONTRACTOR intentionally, 
voluntarily, and knowingly assumes the sole and entire liability to the CONTRACTOR's employees and 
agents, and to any individual not a party to this Agreement, for all loss, damage, or injury caused by the 
CONTRACTOR, or the CONTRACTOR's employees or agents in the course of their employment. 

d. The CONTRACTOR shall be responsible for payment of all applicable federal, state, and county taxes 
and fees which may become due and owing by the CONTRACTOR by reason of this Agreemen~ 
including but not limited to (Q income taxes, (ii) employment related fees, assessments, and taxes, and 
(iii) general excise taxes. The CONTRACTOR also is responsible for obtaining all licenses, perm~s, and 
certificates that may be required in order to perform this Agreement. 

e. The CONTRACTOR shall obtain a general excise tax license from the Department of Taxation, State of 
Hawaii, in accordance with Section 237-9, Hawaii Revised Statutes, and shall comply with all 
requirements thereof. The CONTRACTOR shall be solely responsible for meeting all requirements 
necessary to obtain the tax clearance certificates required for execution of the Agreement and for final 
payment under Sections 103-{;3, Hawaii Revised Statutes, and Section 17 of these General Conditions. 

f. The CONTRACTOR is responsible for securing all employee-related insurance coverage for the 
CONTRACTOR and thei CONTRACTOR's employees and agents that is or may be required by law, and 
for payment of all premiums, costs, and other liabilities associated with securing the insurance coverage. 

2. Personnel Requirements 

a. The CONTRACTOR shall secure, at the CONTRACTOR's own expense, all personnel required to 
perform this Agreement 
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b. The CONTRACTOR shall ensure that the CONTRACTOR's employees or agents are experienced and 
fully qualified to engage in the activities and perform the services required under this Agreement, and that 
all applicable licensing and operating requirements imposed or required under federal, state, or counly 
law, and all applicable accreditation and other standards of qualily generally accepted in the field of the 
activities of such employees and agents are complied with and satisfied. 

3. Nondiscrimination 

No person performing work under this Agreement, including any subcontractor, employee, or agent of the 
CONTRACTOR, shall engage in any discrimination that is prohibited by any applicable federal, state, or counly 
law. 

4. Subcontracts and Assignments 

The CONTRACTOR shall not assign or sUbcontract any of the CONTRACTOR's duties, obligations, or 
interests under this Agreement without the prior written consent of the UNIVERSITY. Additionally, no 
assignment by the CONTRACTOR of the CONTRACTOR's right to compensation under this Agreement shall 
be effective unless and until the aSSignment is approved by the Vice President for Budget and Finance and 
Chief Financial Officer of the Universily of Hawaii, as provided in Section 40-58, Hawaii Revised Statutes. 

5. Conmcts of Interest 

The CONTRACTOR represents that neither the CONTRACTOR, nor any employee or agent of the 
CONTRACTOR, presently has any interest, and promises that no such interest, direct or indirect, shall be 
acquired, that would or might conmct in any manner or degree with the CONTRACTOR's performance under 
this Agreement. 

6. Compliance with Laws 

The CONTRACTOR shall comply with all federal, state, and counly laws, ordinances, codes, rules, and 
regulations, as the same may be amended from time to time, that in any way affect the CONTRACTOR's 
performance of this Agreement. 

7. Indemnification and Defense 

The CONTRACTOR shall defend, indemnify, and hold harmless the Universily of Hawaii and their officers, 
employees, and agents from and against all liability, loss, damage, cost. and expense, including all attorneys' 
fees, and all claims, suits, and demands therefor, arising out of or resulting from the acts or omissions of the 
CONTRACTOR or the CONTRACTOR's employees, officers, agents, or subcontractors under this Agreement. 
The provisions of this paragraph shall remain in full force and effee! notwithstanding the expiration or early 

termination of this Agreement. 

8. Modification of Agreement 

Any modification, alteration, amendment, change, or extansion of any term, provision, or condition of this 
Agreement shall be made only by written amendment to this Agreement, signed by the CONTRACTOR and the 
UNIVERSITY, provided that change orders shall be made in accordance with paragraph 9, Change Orders, 
herein. 
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9. Change Orders 

a. By a written order, at any time, and without notice to any surety, the procurement officer may, subject to all 
appropriate adjustments, make changes within the general scope of this Agreement as may be found to 
be necessary or desirable. Such changes shall not invalidate the contract or release the sureties, and the 
CONTRACTOR will perform the work as changed, as though it had been part of the original contract. 

b. Adjustments of price or time for performance. If any change order increases or decreases the 
CONTRACTOR's cost of, or the time required for, performance of any part of the work under this 
Agreement, whether or not changed by the order, an adjustment shall be made and the Agreement 
modified in writing accordingly. Any adjustment in Agreement price made pursuant to this paragraph shall 
be determined in accordance with the price adjustment paragraph of this Agreement Failure of the 
parties to agree to an adjustment shall not excuse the CONTRACTOR from proceeding with the 
Agreement as changed, provided that the agency procurement officer prompliy and duly makes the 
provisional adjustments in payment or lime for performance as may be reasonable. By proceeding with 
the work, the CONTRACTOR shall not be deemed to have prejudiced any claim for additional 
compensation, or an extension of time for completion. 

c. Time period for claim. Within TEN (10) days after receipt of a written change order under 9.a, unless the 
period is extended by the agency procurement officer in writing, the CONTRACTOR shall file notice of 
intent to assert a claim for an adjustment. The requirement for a timely written response cannot be 
waived and shall be a condition precedent to the assertion of a claim. 

d. Claim barred after final payment No claim by the CONTRACTOR for an adjustment hereunder shall be 
allowed ifwritlen notice is not given prior to final payment under this Agreement. 

e. Other claims not barred. In the absence of a change order, nothing In this paragraph shall be deemed to 
restrict the CONTRACTOR's right to pursue a claim under the Agreement or for breach of contract 

10. Price Adjustment 

a. Price adjustment. Any adjustment in Agreement price pursuant to a provision in this Agreement shall be 
made in one or more of the following ways: 

(1) By agreement on a fixed price adjustment before commencement of the pertinent performance or 
as soon thereafter as practicable; 

(2) By unit prices specified in the Agreement or subsequenliy agreed upon; 

(3) By the costs attributable to the event or situation covered by the provision, plus appropriate profit or 
fee, all as specified in the Agreement or subsequently agreed upon; 

(4) In such other manner as the parties may mutually agree; or 

(5) In the absence of agreement between the parties, by a unilateral determination by the procurement 
officer of the costs atlributable to the event or situation covered by the provisions, plus appropriate 
profit or fee, all as computed by the UNIVERSITY in accordance with generally accepted accounting 
principles. 
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b. Submission of cost or pricing data. The CONTRACTOR shall provide cost or pricing data for any price 
adjustments. 

11. Suspension of Agreement 

The UNIVERSITY reserves the right at any time and for any reason to suspend this Agreement for any 
reasonable period, upon written notice to the CONTRACTOR in accordance with the provisions herein. 

a. Order to stop performance. The procurement officer may, by written order to the CONTRACTOR, at any 
time, and without notice to any surety, require the CONTRACTOR to stop all or any part of the 
performance called for by this Agreement. This order shall be for a specified period not exceeding SIXTY 
(60) days after the order is delivered to the CONTRACTOR, unless the parties agree to any further period. 
Any such order shall be identified specifically as a stop performance order issued pursuant to this 
paragraph. Upon receipt of such an order, the CONTRACTOR shall forthwith comply with its terms and 
suspend all performance under this Agreement at the time stated, provided, however, the CONTRACTOR 
shall take all reasonable steps to minimize the occurrence of costs allocable to the performance covered 
by the order during the period of performance stoppage. Before the stop performance order expires, or 
within any further period to which the parties shall have agreed, the agency procurement officer shall 
either. 

(1) Cancel the stop performance order, or 

(2) Terminate the performance covered by such order as provided in the termination for default 
provisions or the termination for convenience provisions of this Agreement. 

b. Cancellation or expiration of the order. If a stop performance order issued under this section is cancelled 
at any time during the period specified in the order, or if the period of the order or any extension thereof 
expires, the CONTRACTOR shall have the right to resume performance. An appropriate adjustment shall 
be made In the delivery schedule or Agreement price, or both, and the Agreement shall be modified in 
writing accordingly, if. 

(1) The stop performance order resulls in an increase in the time required for, or in the 
CONTRACTOR's cost properly allocable to, the performance of any part of this Agreement; and 

(2) The CONTRACTOR asserts a claim for such an adjustment within THIRTY (30) days after the end 
of the period of performance stoppage; provided that, if the procurement officer decides that the 
facts justify such action, any such claim asserted may be received and acted upon at any time prior 
to final payment under this Agreement. 

c. Termination of stopped performance. If a stop performance order is not cancelled and the performance 
covered by such order is terminated for default or convenience, the reasonable cosls resulting from the 
stop performance order shall be allowable by adjustment or othelWise. 

d. Adlustment of price. Any adjustment in Agreement price made pursuant to this paragraph shall be 
determined in accordance with the price adjustment provision of this Agreement. 

12. Disputes 

All disputes arising under or related to this contract shall be resolved in accordance with this clause. 

a. A claim by the CONTRACTOR shall be made, in writing, and submitted to the DIRECTOR for a written 
decision. 
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b. The DIRECTOR shall render a decision within NINETY (90) days of the request, subject to reasonable 
extension on a showing of good cause. The finding and decision shall be written and shall be furnished to 
the CONTRACTOR providing evidence of receipt. 

c. The decision shall be in accordance with University Administrative Procedure A8.275. The DIRECTOR's 
decision shall be final. 

13. Claims Based on a Procurement Officefs Actions or Omissions 

a. Changes in scope. If any action or omission on the part of a procurement officer or designee of such 
officer, requiring performance changes within the scope of the Agreement constitutes the basis for a claim 
by the CONTRACTOR for additional compensation, damages, or an extension of time for completion, the 
CONTRACTOR shall continue with performance of the Agreement in compliance with the directions or 
orders of such officials, but by so doing, the CONTRACTOR shall not be deemed to have prejudiced any 
claim for additional compensation, damages, or an extension of time for completion; provided: 

(1) Written notice required. The CONTRACTOR shall have given written notice to the procurement 
officer or designee of such officer: 

(A) Prior to the commencement of the performance involved, if at that time the CONTRACTOR 
knows of the occurrence of such action or omission; 

(B) Within THIRTY (30) days after the CONTRACTOR knows of the occurrence of such action or 
omission, if the CONTRACTOR did not have such knowledge prior to the commencement of 
the performance; or 

(C) Within such further time as may be allowed by the procurement officer in wraing. 

(2) Notice content This notice shall state that the CONTRACTOR regards the act or omission as a 
reason which may entitle the CONTRACTOR to additional compensation, damages, or an 
extension of time. The procurement officer or designee of such officer, upon receipt of such notice, 
may rescind such action, remedy such omission, or take such other steps as may be deemed 
advisable in the discretion of the procurement officer or designee of such officer; 

(3) Basis must be explained. The notice required by paragraph 13.a.(1) describes as clearly as 
practicable at the time the reasons why the CONTRACTOR believes that additional compensation, 
damages, or an extension of time may be remedies to which the CONTRACTOR is entitled; and 

(4) Claim must be justified. The CONTRACTOR must maintain and upon request make available to 
the procurement officer within a reasonable time, detailed reconds to the extent practicable, and 
other documentation and evidence satisfactory to the UNIVERSITY, justifying the claimed additional 
costs or an extension of time in connection with such changes. 

b. CONTRACTOR not excused. Nothing herein contained, however, shall excuse the CONTRACTOR from 
compliance with any rules or laws precluding any state officers and CONTRACTOR from acting in 
collusion or bad faith in issuing or performing change orders which are clearly not within the scope of the 
Agreement 

c. Price adjustment. Any adjustment In the price made pursuant to this paragraph shall be determined in 
accordance with the price adjustment provision of this Agreement. 
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14. Confidentiality of Material 

a. All material given to or made available to the CONTRACTOR by virtue of this Agreement, which is 
identified as proprietary or confidential information, will be safeguarded by the CONTRACTOR and shall 
not be disclosed to any individual or organization without the prior written approval of the UNIVERSI1Y. 

b. All information, data, or other material provided by the CONTRACTOR to the UNIVERSI1Y shall be 
subject to the Uniform Information Practices Act, chapter 92F, Hawaii Revised Statutes. 

15. Ownership Rights and Copyright 

The UNIVERSI1Y shall have complete ownership of all material, both finished and unfinished, which is 
developed, prepared, assembled, or conceived by the CONTRACTOR pursuant to this Agreement, and all such 
material shall be considered "works made for hire." All such material shall be delivered to the UNIVERSI1Y 
upon expiration or termination of this Agreement The UNIVERSI1Y, in its sale discretion, shall have the 
exclusive right to copyright any product, concept, or material developed, prepared, assembled, or conceived by 
the CONTRACTOR pursuant to this Agreement. 

16. Publicity 

The CONTRACTOR shall not refer to the UNIVERSI1Y, or any office, agency, or officer thereof, or to the 
services provided under this Agreement, in any of the CONTRACTOR's brochures, advertisements, or other 
publicity of the CONTRACTOR. All media contacts with the CONTRACTOR about this Agreement or the 
performance under this Agreement shall be referred to the procurement officer. 

17. Payment Procedures; Final Payment: Tax Clearance 

All payments under this Agreement shall be made only upon submission by CONTRACTOR of invoices 
specifying the amount due and certifying that services requested under the Agreement have been performed by 
CONTRACTOR according to the Agreement. Such payments are subject to availability of funds and allotment 
by the Director of Finance in accordance with chapter 37, Hawaii Revised Statutes. Furtiher, all payments shall 
be made in accordance wtth and subject to chapter 40, Hawaii Revised Statutes. Final payment under this 
Agreement shall be subject to Section 103-53, Hawaii Revised Statutes, which require a valid tax clearance, 
FORM A-6 (Rev. 2005), from the State of Hawaii, Department of Taxation and the Internal Revenue Service 
(IRS) showing that all tax returns due have been filed, and all taxes, interest, and penalties levied or accrued 
under the provisions of Title 14 that are administered by the Department of Taxation and under the Internal 
Revenue Code against the CONTRACTOR have been paid. 

18. Termination for Default 

a. Default If !he CONTRACTOR refuses or fails to perfonm any of the provisions of this Agreement wtth 
such diligence as will ensure its completion within the time specified in thisAgreemen~ or any extension 
thereof, otherwise fails to timely satisfy the Agreement prOVisions, or commits any other SUbstantial 
breach of this Agreement, the procurement officer may notify the CONTRACTOR in wtitlng of the delay or 
non-perfonmance and if not cured in TEN (10) days or any longer time specified in writing by !he 
procurement officer, such officer may terminate the CONTRACTOR's right to proceed with the Agreement 
or such part of the Agreement as to which there has been delay or failure to property perform. In the 
event of termination in whole or in part the procurement officer may procure similar goods or services in a 
manner and upon tenms deemed appropriate by the procurement officer. The CONTRACTOR shall 
continue perfonmance of the Agreement to the extent it is not tenmlnated and shall be liable for excess 
costs incurred in procuring similar goods or services. 
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b. CONTRACTOR's duties. Notwithstanding termination of the Agreement and subject to any directions 
from the procurement officer, the CONTRACTOR shall take timely, reasonable, and necessary action to 
protect and preserve property in the possession of the CONTRACTOR in which the UNIVERSITY has an 
interest. 

c. Compensation. Payment for completed services delivered and accepted by the UNIVERSITY shall be at 
the price set forth in the Agreement. Payment for the protection and preservation of property shall be in 
an amount agreed upon by the CONTRACTOR and the procurement officer; if the parties fail to agree, 
the procurement officer shall set an amount consistent with the CONTRACTOR's rights under the 
Agreement. The UNIVERSITY may withhold from amounts due the CONTRACTOR such sums as the 
procurement officer deems to be necessary to protect the UNIVERSITY against loss because of 
outstanding liens or claims of former lien holders and to reimburse the UNIVERSITY for the excess costs 
incurred in procuring similar services. 

d. Excuse for nonperformance or delayed performance. Except with respect to defaults of subcontractors, 
the CONTRACTOR shall not be in default by reason of any failure in performance of this Agreement in 
accordance with its terms, including any failure by the CONTRACTOR to make progress ·in the 
prosecution of the performance hereunder which endangers such performance, if the CONTRACTOR 
has notified the procurement officer within FIFTEEN (15) days after the cause of the delay and the failure 
arises out of causes such as: acts of God; acts of the public enemy; acts of the State and any other 
governmental body in Its sovereign or contractual capacity; fires; floods; epidemics; quarantine 
restrictions; strikes or other labor disputes; freight embargoes; or unusually severe weather. If the failure 
to perform is caused by the failure of a subcontractor to perform or to make progress, and if such failure 
arises out of causes similar to those set Iilrth above, the CONTRACTOR shall not be deemed to be in 
default, unless the services to be furnished by the subcontractor were reasonably obtainable from other 
sources in sufficient time to permit CONTRACTOR to meet the requirements of the Agreement. Upon 
request of the CONTRACTOR, the procurement officer shall ascertain the facts and extent of such failure, 
and, if such officer determines that any failure to perform was occasioned by anyone or more of the 
excusable causes, and tha~ but for the excusable cause, the CONTRACTOR's progress and 
performance would have met the terms of the Agreement, the delivery schedule shall be revised 
accordingly, subject to the rights of the UNIVERSITY under the Agreement. As used in this part of this 
paragraph 18.d" the term 'subcontractor' means subcontractor at any tier, 

e. Erroneous termination for default. If, after notice of termination of the CONTRACTOR's right to proceed 
under the provisions ofthis paragraph 18, ills determined for any reason that the CONTRACTOR was not 
in default under the provisions of this Agreement or that the delay was excusable under the provisions of 
18.d., 'Excuse for nonperformance or delayed performance,' the rights and obligations of the parties shall, 
if the Agreement contains a provision providing for termination for convenience of the UNIVERSITY, be 
the same as if the notice of termination had been issued pursuant to such provision. If, in the foregoing 
circumstances, this Agreement does not contain a provision providing for termination for convenience of 
tihe UNIVERSITY, tihe Agreement shall be adjusted to compensate for such termination and the 
Agreement modified accordingly. 

f. Additional rights and remedies. The rights and remedies provided in this paragraph 18 are in addition to 
any other rights and remedies provided by law or under this Agreement 
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19. Termination for Convenience 

a. Termination. The procurement officer may, when the interests of the UNIVERSITY so require, terminate 
this Agreement, in whole or in part, for the convenience of the UNIVERSITY. The procurement officer 
shall give written notice of the termination to the CONTRACTOR specifying the part of the Agreement 
terminated and when termination becomes effective. 

b. CONTRACTOR's obligations. The CONTRACTOR shall incur no further obligations in connection with 
the terminated performance, and on the date(s) set in the notice of termination the CONTRACTOR will 
stop performance to the exlent specified. The CONTRACTOR shall also terminate outstanding orders 
and subcontracts as they relate to Ihe terminated performance. The CONTRACTOR shall seHle the 
liabilities and claims arising out of the termination of subcontracts and orders connected with the 
terminated performance. The procurement officer may direct the CONTRACTOR to assign the 
CONTRACTOR's right, tille, and interest under terminated orders or subcontracts to the UNIVERSITY. 
The CONTRACTOR must still complete the performance not terminated by the notice of termination and 
may incur obligations as necessary to do so. 

20. Goveming Law 

The validity of this Agreement and any of fls terms or provisions, as well as the rights and duties of the parties to 
this Agreement, shall be governed by the laws of the State of Hawaii. MY action at law or in equity to enforce 
or interpret the provisions of this Agreement shall be brought in a state court of competent jurisdiction in 
Honolulu, Hawaii. 

21. Severability 

In the event that any provision of this Agreement is declared invalid or unenforceable by a court, such invalidity 
or unenforceability shall not affect the validity or enforceability of the remaining terms of this Agreement 

22. Waiver 

The failure of the UNIVERSITY to insist upon the strict compliance wilh any term, provision, or condition of this 
Agreement shall not conslitute or be deemed to constitute a waiver or relinquishment of the UNIVERSITY's 
right to enforce the same in accordance with this Agreement. 
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The CONTRACTOR and the UNIVERSITY agree that the UNIVERSITY will be requesting 
the CONTRACTOR's assistance with a broad range of matters and issues relating to the 
Project and the matters described in the Scope of Services. In providing such assistance, 
the CONTRACTOR will review, evaluate, analyze, and make recommendations with 
respect to best achieving, in a cost effective manner that prudently addresses the potential 
risks involved, the resolution of the Project and the implementation of any such resolution. 
The CONTRACTOR agrees to use its best efforts to provide such services and assistance 
within the timeframe requested by the UNIVERSITY. 

With respect to each specific task or issue for which the UNIVERSITY requests assistance, 
the CONTRACTOR agrees to give to the UNIVERSITY a cost estimate for providing the 
requested assistance. The CONTRACTOR and the UNIVERSITY will work toward a 
mutually agreeable budget covering the requested assistance. 

The CONTRACTOR shall provide the UN IVERSITY with periodic status reports concerning 
each of the tasks, issues, and matters for which the UNIVERSITY has requested assistance 
from the CONTRACTOR. 

2. INSURANCE 

[Reserved] 

3. PRINCIPAL ATTORNEY 

The CONTRACTOR shall assign Mark J, Bennett as the principal attorney for performing 
and providing the legal services and completing the work requested by the UNIVERSITY. 
The CONTRACTOR shall not modify this assignment without the UNIVERSITY's prior 
written consent. The CONTRACTOR, with the UNIVERSITY's prior written consent, may 
assign other attorneys to perform legal services requested by the UNIVERSITY under this 
Agreement, and the hourly rates for such other attorneys shall range between $225.00 and 
$375.00 per hour, with the exact hourly rate to be mutually agreed upon between the 
UNIVERSITY and the CONTRACTOR. The UNIVERSITY shall advise the CONTRACTOR 
of the hourly rate that the UNIVERSITY is willing to pay for the services of such other 
attorneys. 

4. CAMPAIGN CONTRIBUTIONS BY STATE AND COUNTY CONTRACTORS 

Contractors are hereby notified of the applicability of Section 11-205.5, HRS, which 
states that campaign contributions are prohibited from specified State or county 
government contractors during the term of the contract if the contractors are paid with 
funds appropriated by a legislative body. Further information is available from the State 
Campaign Spending Commission at www.hawaii.gov/campaign or at (808) 586-0285. 
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NOTICE TO ATTORNEYS 
INTERESTED IN PROVIDING LEGAL SERVICES 

TO THE UNIVERSITY OF HAWAI'I 

The University of Hawai'i hereby Invites licensed attorneys to submit letters of 
interest and staternents of qualifications to provide legal services on a contract basis as 
the need arises for the fiscal year commencing July 1, 2012. 

At minirnum, the University anticipates the need to contract for legal services in 
the following areas: 

Administrative Law 
Admiralty 
Aerospace 
Antitrust 
Appellate Practice 
Athletics 
Aviation 
Banking 
Bankruptcy 
Business and Corporate 
Cable Television 
Civil Rights 
Collections 
Commercial Law 
Complex Civil Litigation 
Constitutional Law 
Construction Law 
Contract Law 
Defamation 
Eminent Domain 
Employment Law 
Energy Law 
Environmental law 

Estates & Trusts 
Family Law 
Federal Government 

Contracting 
Federal Legislation 
Federal-8tate Relations 
Fiduciary Duties 

and Relationships 
Hospital/Health Law 
Immigration 
Information and 

Computer Technology 
Insurance law 
Intellectual Property 
International Law 
Investigations 
Labor Law 
land Use, including Zoning 
LandlordlT enant 
Maritime 
Medical Malpractice 
Military Law 
Negligent Misrepresentation 

Procurement Law 
Product Liability 
Public Financing, including 

Bond Counsel, Lease 
Financing 

Public Records Law 
Public Meeting Law 

. Public Utilities 
Real Property 
Rule Drafting 
Securities law 
Surety Law 
State Legislation 
Taxation 
Telecommunications 
Torts 
Transportation Law 
Unfair & Deceptive Acts 
Water Rights 
Workers' Compensation 

Attorneys interested in being retained to provide legal services in these areas, or any 
other area of practice which an attorney wishes to suggest might be needed, should 
submit a letter of interest together with a statement of qualifications which includes the 
following information: 

1, The name, business address, telephone and fax number(s), and e-mail 
address of the attorney. 

2. The name of the law firm with which the attorney is affiliated, if any, the 
number of years the attorney has been with the firm, whether the attorney Is a 

. partner, shareholder or employee of the firm, and what, if any, special 
practice units are part of the firm. 

3. A summary of the attorney's educational and employment background. 
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4. The jurisdictions (state and courts) in which the attorney is licensed and 
authorized to practice. 

5. A brief description of other staff and facilities available to the attorney, 
including secretarial and paralegal support, and other attorneys. 

6. The range of hourly rates charged by the attorney, and a summary of the 
types and amounts of costs charged by the firrn. 

7. The area(s) of practice in which the attorney is interested in being retained 
with a brief summary of the attorney's experience and types of cases/matters 
the attorney has handled. 

Letters of interest and statements of qualifications should be sent to: 

Director 
Office of Procurement and Real Property Management 
1400 Lower Campus Road, Room 15 
Honolulu, Hawaii 96822 

Attorneys from the same firm wishing to be considered must submit separate 
statements. 

There is no deadline for submission. The Universitv conducts a continuous 
recruitment for the aforementioned legal services. 

All questions pertaining to this solicitation may be directed to Mr. Kurt Minato, 
telephone (808) 956-7159. 

M.R.C. Greenwood 
President, University of Hawai'i 

Posting Date: June 12, 2012 
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Prepared by Office of Procurement and Real Property Management. 
This replaces Administrative Procedure No. AS.245 dated 
July 2010 

AS.245 

AS.200 Procurement July 2012 

P 1 of 6 

A8.245 Professional Services Procurement 

1. General 

a) "Professional Services" means those services within 
the scope of the practice of architecture,landscape 
architecture, professional engineering,land surveying, 
real property appraisal, law, medicine, accounting, 
dentistry, public finance bond underwriting, public 
finance bond investment banking, or any other practice 
defined as professional by the laws of Hawaii or the 
professional and scientific occupation series 
contained in the United States Office of Personnel 
Management's Qualifications Standard Handbook 
(available at http://www.opm.gov/qualifications/ 
standards/group-stds/GS-PROF.asp) 

b) Professional services may generally be procured 
through any of the source selection methods provided 
in these procedures as applicable. However, the 
acquisition of design professional services in the 
disciplines of engineering, architecture, land 
surveying, and/or landscape architecture and furnished 
by licensees under Chapter 464, HRS, shall be procured 
in accordance with the procedures set forth in Section 
103D-304, HRS, and in this section, except in the case 
of an emergency procurement. 

2. Public Notice for Professional Services 

a. Before the beginning of each fiscal year, the 
University shall give public notice to invite persons 
engaged in performing designated professional services 
to submit current statements of qualifications and 
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A8.245 
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expressions of interest for services which the 
University anticipates needing in the performance of 
its operations during the fiscal year. 

b. Additional public notices inviting persons engaged in 
providing professional services may be made if the 
response to the initial notice is not adequate, if the 
response to the initial notice does not result in an 
adequate representation of available sources, or if 
previously unanticipated needs for professional 
services arise. 

3. Review of Submitted Statements of Qualifications 

A review committee shall be designated to evaluate 
statements of qualifications and related information 
submitted for the purpose of compiling a list of qualified 
persons or firms to provide particular types of 
professional services. The review committee shall consist 
of at least three persons with sufficient education, 
training, and licenses or credentials for each type of 
professional service which may be required. The review 
committee shall evaluate all submissions and other 
pertinent information and compile a list of qualified 
professionals to provide the particular services. The 
names of the members of the review committee shall be 
placed in the contract file. 

4. Procedure for the Acquisition of Professional Services 

a. If a University program identifies a need to procure 
professional services, the following procedures shall 
apply: 

1) A selection committee shall be established 
consisting of at least three persons with 
sufficient education, training, and licenses or 
credentials in the area of the services required. 
For the procurement of professional services in 
architecture, engineering, and other design
related areas, the selection committee shall 
include at least three University employees from 
the Office of Capital Improvements and/or the 
Facilities Management Office that will be 
responsible for the management of the 
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A8.245 
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professional services to be acquired. The names 
of the members of the selection committee shall 
be placed in the contract file. 

2) The selection criteria to be employed in 
descending order of importance shall be: 

a) Experience and professional qualifications 
relevant to the project type; 

b) Past performance on projects of similar 
scope for public agencies or private 
industry, including corrective actions and 
other responses to notices of deficiencies; 

c) Capacity to accomplish the work in the 
required time; and 

d) Any additional criteria determined in 
writing by the selection committee to be 
relevant to the University's needs or 
necessary and appropriate to ensure full, 
open, and fair competition, such as the 
following: 

1) Specialized experience, equipment and 
technical competence to be applied; 

2) Quality control practices, techniques 
and methods used; 

3) Ability to work effectively with 
University and user program staff; and 

4) Familiarity with and knowledge of all 
applicable laws, codes and ordinances. 

3) The selection committee shall evaluate the 
submissions of the list of qualified persons or 
firms against the selection criteria. Committee 
members may use OPRPM Form 153, Individual 
Evaluation Form for Professional Services, 
(Attachment 245.2); or similar form, for 
evaluation purposes. The committee may conduct 
confidential discussions with any person or firm 
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on the list of qualified professionals regarding 
the services which are required and the services 
they are able to provide. In conducting 
discussions, there shall be no disclosure of any 
information derived from competing offerors. 

4) The selection committee shall provide the 
University's designated officer overseeing the 
particular procurement of professional services 
with the ranking of a minimum of three persons or 
firms based on the selection criteria, together 
with a summary of their qualifications for the 
ranking of each person or firm on OPRPM Form 134, 
Evaluation Summary Abstract, (Attachment 245.1), 
or similar form, for the contract file. 

5) The University's designated officer shall 
thereafter seek to negotiate a contract with the 
first-ranked individual or firm, including a rate 
of compensation which is fair and reasonable, 
established in writing, and based upon the 
estimated value, scope, complexity, and nature of 
the services to be rendered. If a satisfactory 
contract cannot be negotiated with the first
ranked individual or firm, such negotiations 
shall be terminated and negotiations with the 
other individuals or firms in order of their 
rankings shall commence. 

6) If a contract at a fair and reasonable price 
cannot be negotiated, the selection committee may 
be asked to submit the ranking of three (3) 
additional individuals or firms to the 
University's designated officer, and the 
University's designated officer may resume 
negotiations in the same manner provided in these 
procedures. 

7) Upon completion of negotiations, the University 
program shall forward the following documents to 
the OPRPM for processing: 

a) Original fee proposal from selected 
individual/firm, if applicable; 
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b) Completed OPRPM Form 95, Determination of 
Cost or Price Reasonableness (Attachment 
285.1); 

c) A requisition for contract encumbrance 
purposes; and 

d) A draft of the proposed contract terms 
relating to the scope of services, time of 
performance, and the compensation and 
payment schedule (see attachment 1 through 
3, OPRPM Form 107G, University of Hawaii 
Agreement for Services, Attachment 230.3) 

b. All contracts processed under these professional 
services procurement procedures shall be submitted to 
the OPRPM for review, regardless of the dollar amount 
of the contract. 

5. Posting of Awards 

Contracts awarded under this section for $5,000 or more 
shall be posted electronically within seven days of the 
contract award by the OPRPM and shall remain posted for at 
least one year. Information to be posted shall include, 
but not be limited to: 

a. The names of the persons or firms ranked by the 
selection committee; 

b. The name of the person or firm receiving the award; 

c. The dollar amount of the contract; 

d. The name of the University officer making the 
selection; and 

e. Any relationship of the principals to the officer 
making the award. 

6. Public Inspection 

After the contract is "awarded, the following information 
shall be open to public inspection, including but not 
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limited to: the contract; the list of qualified persons; 
the selection committee's criteria for selection; and the 
statements of qualifications and related information 
submitted by the qualified persons, except those portions 
for which a written request for confidentiality has been 
made. 

7. Debriefing 

a. The purpose of a debriefing is to inform the providers 
of professional services of the basis for 
nonselection. 

b. A written request for a debriefing by a non-selected 
provider shall be made within three working days after 
the posting of the award of the contract. 

c. Debriefing shall be held by the procurement officer or 
designee, to the maximum extent practicable, within 
seven working days; provided the procurement officer 
or designee may determine whether or not to conduct 
individual or combined debriefings. 
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OPRPM Form 134 
(Rev. 01/2005) 

Evaluation Summary Abstract 

Project: Advise re: Facl-Finding Report 

Projecl No. (if applicable): 

TOTAL OVERALL SCORE 

Evaluator #1 Evalualor #2 

Individual/Firm #1: Patrick Jones / Marc Jones & Wang 

1. Experience/Professional Qualifications 20 20 

2. Pasl Performance 12 12 

3. Ability 10 Meet Project Schedule 1Q lQ 

4. Other: 

5. Other: 

Evaluator #3 

20 

12 

8 

Individual/Firm #1 Total: 

Individual/Firm #2: Robert Katz / Torkildson Katz Moore Hetherington & Harris 

1. Experience/Professional Qualifications 20 20 20 

2. Past Performance 15 15 12 

3. Ability to Meet Project Schedule 10 10 10 

4. Other: 

5. Other: 

Individual/Firm #2 Total: 

IndividualIFlrm #3: Barbara Petrus / Goodsill Anderson Quinn & Stifel 

1. ExperiencelProfessional Qualifications 16 20 16 

2. Past Performance 12 12 12 

3. Ability 10 Meet Project Schedule 10 10 8 

4. Other: __________ _ 

5. Other: _________ _ 

Individual/Firm #3 Total: 

(Attach additional sheets if necessary) 

Evaluator Name: Evaluator Signature: 

~:{ja .. ~ #1 _____ C_hn_·&_i_ne_S_._Y_.C_h_u_" ____ _ 

Bruce Y. Matsui #2 ________ ~ __ ~~~ ______ __ 

#3 ____ ...:R:.,:a:;n;;:d::;a;:,.11 K:.:.:.:I=sh=ika=w:.:a~ ___ _ 

Sublotals 

60 

36 

28 

12!t 

60 

42 

30 

132 

52 

36 

28 

116 

@ 

(j) 

® 



OPRPM Form 153 
(01/2005) 

INDIVIDUAL EVALUATION FORM 
FOR PROFESSIONAL SERVICES 

PROJECT: Advise re: Fact-Finding Report 

University-3357 

PROJECT NO. (if applicable): _______________________ _ 

Rating Scale (Circle One) 

CRITERIA Weight* I Excellent Good 

1. Experience/Professional Qualifications 4x f) 4 

Comments: 

2. Past Performance 3x 5 

Comments: 

3. Ability to Meet Project Schedule 2x 4 

Comments: 

4. other: ________ _ 1x 5 4 

Comments: 

5. Other: ________ _ 1x 5 4 

Comments: 

(Attach addnional sheets if necessary) 

EVALUATOR: U 77!;'~, ,liZ ~ 

Average 

3 

3 

3 

3 

3 

Below 
Average Poor SCORE 

2 1 = :;2-D 

2 1 = 1;1-

2 1 = /D 

2 1 =--

2 1 =--

TOTAL SCORE: r;J. 

DATE: 11> .. ///2-
7 

* Note to Evaluators: The number of points given 10 an IndlviduaUftrm for a particular criteria shall be multiplied 
by the weight of the criteria. For example, If the evaluator gives a rating of excellent (5) for criteria number 1, 
the rating shall be multiplied by the weight (4). Therefore the 1IC0re for criteria no. 1 would be 20. All scores 
shall be transferred to the Evaluation Summary Abstract (OPRPM Form 134). 
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INDIVIDUAL EVALUATION FORM 
FOR PROFESSIONAL SERVICES 

University-3358 

INDIVIDUAUFIRM NAME: __ ~J.!Cl:~:tvi~'Li!(,JL.~JO,=!!IlD~ ________ ---.:~=-1i::.::.V.::.~(\::....+:...:().=2t:;J:J __ 

PROJECT: Advise re: Fact-Finding Report 

PROJECT NO. (if applicable): ________________________ _ 

Rating Scale (Circle One) 

I Excellent 
Below 

CRITERIA Weight" Good Average Average Poor SCORE 

1. Experience/Professional Qualifications 4x G 4 3 2 1 = ')0 

Comments: 

2. Pas! Performance 3x 5 0 3 2 1 = 1;)-

Comments: 

3. Ability!o Mee! Project Schedule 2x 0 4 3 2 1 = \0 

Comments: 

4. Other. ________ _ 1x 5 4 3 2 1 =--

Comments: 

5. Other. ________ _ Ix 5 4 3 2 1 =--

Comments: 

TOTAL SCORE: 

(Attach additional sheets if necessary) 

EVALUATOR: J>.,~, $ DATE: "'~\I)-

• Nots to Evaluators: The number of poInts given to an indivldual1llrm for a particular criteria shall be multiplied 
by the weight of the criteria. For example, If the evaluator gives a rating of excellent (5) for criteria number 1, 
the rating shall be multiplied by the weight (4). Therefore the score for criteria no. 1 would be 20. All acores 
shall be transferred to the Evaluation Summary Abstract (OPRPM Form 134). 
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INDIVIDUAL EVALUATION FORM 
FOR PROFESSIONAL SERVICES 

University-3359 

INDIVIDUAUFIRM NAME: _Q,-,,~~-,---,,-~ "",ck",,-,--,J"",-,=,I'T-_-_---=-e.c=:'O>'-I-! --,-~---,=.:.--",--~~=-:=.:::S_ ... -,---"I)J,,--_'=5_+ 
PROJECT: Advise re: Fact-Finding Report 

PROJECT NO. (if applicable): _______________________ _ 

Rating Scale (Circle One) 

I Excellent 
Below 

CRITERIA Weight' Good Average Average Poor SCORE 

1. Experience/Professional Qualifications 4x (D 4 3 2 1 = "2.0 

Comments: 

2. Past Performance 3x 5 & 3 2 1 = \ ?. 

Comments: 

3. Ability to Meet Project Schedule 2x 5 ~ 3 2 1 
~ 

= 

Comments: 

4. Olher: _________ _ 1x 5 4 3 2 1 =--

Comments: 

5. other: 1x 5 4 3 2 1 = 

Comments: 

TOTAL SCORE: '-1''0 

(AHach addilional sheets it necessary) 

EVALUATOR: ~ r DATE: i\~\ ,~ 

• Note to EvaluatoJS: The number of points given to an IndlviduaUfirm for a particular c:rltaria shall be multiplied 
by the weight of the criteria. For example. if the evaluator gives a rating of excellent (5) for criteria number 1, 
the rating shall be multiplied by the weight (4). Therefore the score for crltaria no. 1 would be 20. All scores 
shall be transferred to the Evaluation Summary Abstract (OPRPM Form 134). 
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OPRPM Form 153 
(01/2005) 

INDIVIDUAL EVALUATION FORM 
FOR PROFESSIONAL SERVICES 

INDIVIDUAUFIRM NAME: KOJ;,f,R r KA,? - IoRkkL-D SON kaTz.

PROJECT: Advise re: Fact-Finding Report 

PROJECT NO. (if applicable): ________________________ _ 

Rating Scale (Circle One) 

I Excellent 
Below 

CRITERIA Weight' Good Average Average Eoor SCORE 

1. ExpenenceJProfessional Qualifications 4x (!5 4 3 2 1 = .20 

Comments: 

2. Past Performance 3x CD 4 3 2 1 = IS 
Comments: 

3. Ability to Meet Project Schedule 2x f) 4 3 2 1 = 
Ii) 

Comments: 

4. Other: ________ _ 1x 5 4 3 2 1 =---
Comments: 

5. Other. ________ _ 1x 5 4 3 2 1 =---
Comments: 

TOTAL SCORE: 'IS 
(Attach addlUonal sheets if necessary) 

EVALlJATO~ ~~~ ~ DAre J>;:"I/'':>-
7 / 

• Note to Evaluators: The number of points given to an IndividuaVlirm for a particular criteria shall be multiplied 
by the weight of the criteria. For example, if the evaluator gives a rating of excellent (5) for criteria number 1. 
the rating shall be multiplied by the weight (4). Therefore the Bcore for criteria no. 1 would be 20. All BCOres 
shall be transferred to the Evaluation Summary Abstract (OPRPM Form 134). 
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INDIVIDUAL EVALUATION FORM 
FOR PROFESSIONAL SERVICES 

University-3361 

INDIVIDUAUFIRM NAME: ___ R<l_u\xr_'t'.:..·...:.~.::.::tlc;c:l--'---________ ....:\i)vIil-=--·_I...:.d~....:.:.._ktrt..:..:.:"'z...=--_ 
PROJECT: Advise re: Fact-Finding Report 

PROJECT NO. (if applicable): ________________________ _ 

Rallng Scale (Circle One) 

I Excellent 
Below 

CRITERIA Weight· GOQd Average Average Poor SCORE 

1. Experience/Professional Qualifications 4x CV 4 3 2 1 ; ~O 

Comments: 

2. Past Performance 3x 4 3 2 1 ; IS-

Comments: 

3. Ability to Meet Project Schedule 2x 4 3 2 = \0 

Comments: 

4. Other: ________ _ 1x 5 4 3 2 1 =---
Comments: 

5. Other: ________ _ 1x 5 4 3 2 1 =--

Comments: 

TOTAL SCORE: 4-)" 

(Attach additional sheets if necessary) 

• Nota to Evaluators: The number of points given to 8n individual/lirm for a particular criteria shall be multiplied 
by the weight of the criteria. For example, If the evaluator gives a rating of excellent 15) for criteria number 1, 
the rating shall be multiplied by the weight (4). Therefore the score for criteria no. 1 would be 20. All scores 
shall be transferred to the Evaluation Summary Abatract (OPRPM Form 134). 
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INDIVIDUAL EVALUATION FORM 
FOR PROFESSIONAL SERVICES 

University-3362 

INDIVIDUAUFIRM NAME: _....!:~~==...:...+.!.-~==c.:9:~z..=--Jt'--,-.--'\....!,crY::::!..-~hLiL::!:· ~::....:::· .... ::::~=--'t~~=--'="L~ __ 

PROJECT: Advise re: Fact-Finding Report 

PROJECT NO. (ifappJicable): ________________________ _ 

Rating Scale (Circle One) 

I Excellent 
Below 

CRITERIA Weight· Good Average Average Poor SCORE 

1. Experience/Professional Qualifications 4x '0 4 3 2 1 = "7-0 

Comments: 

2. Past Performance 3x 5 cD 3 2 1 = "Z 
Comments: 

3. Ability to Meet Project Schedule 2x tV 4 3 2 1 = \7> 

Comments: 

4. Other: ________ _ 1x 5 4 3 2 1 =--

Comments: 

5. Other: ________ _ 1x 5 4 3 2 1 =---
Comments: 

TOTAL SCORE: '1'2.. 

",,"_m"~ ___ _ 
EVALUATOR: _~_-'!::I~=-_____ -________ DATE: i\~, \ \?-

• NoI8 to Evaluators: The number of points given to an indiYiduallflnn for a particular criteria shall be multiplied 
by tile weight of the criteria. For example, If tile evaluator gives B rating of excellent (5) for criteria number 1, 
the rating shall be multiplied by the weight (4). Therefore tile score for criteria no. 1 would be 20. All scores 
shall be transfeJTed to the Evaluation Summary Abstract (OPRPM Form 134). 
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INDIVIDUAL EVALUATION FORM 
FOR PROFESSIONAL SERVICES 

University-3363 

INDIVIDUAUFIRM NAME: BA«'124.e.A- B::y-rf:";::' - GOODS"I-U-- 4"'C>U::'ON 

PROJECT: Advise re: Fact-Finding Report 

PROJECT NO. (ifapp/icable): ________________________ _ 

Rating Scale (Circle One) 

I Excellent 
Below 

CRITERIA Weight" Good Average Average Poor SCORE 

1. Experience/Professional Qualifications 4x 5 f) 3 2 1 = /1, 
Comments: 

2. PastPenonnance 3x 5 3 2 1 = / d--

Comments: 

3. Ability to Meet Project Schedule 2x 4 3 2 1 = /D 

Comments: 

4. Olher: ________ _ 1x 5 4 3 2 1 =---
Comments: 

5. Other: ________ _ 1x 5 4 3 2 1 =--

Comments: 

TOTAL SCORE: 3? 
(Attach addifional sheets if necessary) 

EVALUATO~~' 1f-~ OAre ,</>-1//:>-. I II 

• Note to Evaluators: The number of points given to an indlvidualllirm for a particular criteria shall be multiplied 
by the weight of the criteria. For example, If the evaluator gives a rating of excellent (5) for criteria number 1, 
the rating shell be multiplied by the weight (4). Therefore the score for criteria no. 1 would be 20. All scores 
shall be transferred to the Evaluation Summary Abstract (OPRPM Form 134). 
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INDIVIDUAL EVALUATION FORM 
FOR PROFESSIONAL SERVICES 

University-3364 

INDIVIDUAUFIRM NAME; ___ -".£t""'-'{~=,t\'~l1.:::::t:titP= ______ C...:.~~~:...·,~::..::~~_=_·.:..;6'~~~;~~~.:..;~ $6=-" .::,£e::..,1 

PROJECT; Advise re; Fact-Finding Report 

PROJECT NO, (if applicable); ________________________ _ 

Rating Scale (Circle One) 

I Excellent 
Below 

CRITERIA Weight' Good Average Average Poor SCORE 

1. Experience/Professional Qualifications 4x CV 4 3 2 1 =()O 

Comments; 

2. Past Performance 3x 5 (]) 3 2 1 = lJ. 

Comments; 

3. Ability 10 Meel Project Schedule 2x 0 4 3 2 1 = 10 

Comments; 

4. Other: _________ _ 1x 5 4 3 2 1 =---

Comments; 

5. other. _________ _ 1x 5 4 3 2 1 =---
Comments: 

TOTAL SCORE: l(;} 

(Attach additional sheets if necessary) 

EVALUATOR: 3A.~'~ 
• Note to Evaluators: The number of points given to an indMdualifinn for a particular criteria shall be multiplied 

by the weight of the criteria. For example, if the evaluator gives a rating of excellent (5) for criteria number 1, 
the rating shall be multiplied by the weight (4). Therefore the score for criteria no. 1 would be 20. All scores 
shall be transferred to the Evaluation Summary Abstract (OPRPM Fonn 134). 
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INDIVIDUAL EVALUATION FORM 
FOR PROFESSIONAL SERVICES 

University-3365 

INDIVIDUAUFIRM NAME: ........=~=:.....:.,::'c.::::.="'-=-. ....!e-=~=-=~::::::s"'-L, ~~o2.'==",J.,",,~s:...JLQ::::' =~ ____ _ 
PROJECT: Advise reo Fact-Finding Report 

PROJECT NO. (if applicable): _______________________ _ 

CRITEBIA Weight' 

1. Experience/Professional Qualifications 4x 

Comments: 

2. Past Performance 3x 

Comments: 

3. Abmty to Meet Project Schedule 2x 

Comments: 

4. Other: ________ _ 1x 

Comments: 

5. Other: ________ _ 1x 

Comments: 

(Attach additional sheets if necessary) 

EVALUATOR: ~ , 

I E~cellent 
5 

5 

5 

5 

5 

Rating Scale (Circle One) 

Below 
Good Average Ave[age Eoor SCORE 

(i) 3 2 1 = Ie:. 

3 2 1 = I?-

3 2 1 = 

4 3 2 1 =--

4 3 2 1 =---

TOTAL SCORE: "5 " 

DATE: 'l:)\~, \ \ 'Z.. 

• Note to Evaluators: The number of points given to an Individual/firm for a particular criteria shall be multiplied 
by the weight of the criteria. For example, If the evaluator gives a rating of excellent (5) for criteria number 1, 
the rstlng shall be multiplied by the weight (4). Therefore the acora for criteria no. 1 would be 20. All scores 
shaH be transferred to the Evaluation Summary Abstrsct IOPRPM Fonn 134). 
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(Rev. 10/06) 

C130023 UNIVERSITY OF HAWAII 
AGREEMENT FOR SERVICES 

University-3366 

This Agreement, effective the 20th day of August -,2",0,-,1",2~_, is entered into between the 

University of Hawaii (hereinafter "UNIVERSITY'), and __ T,...o"ri<",i",ld",s",on""-,K"a",tz""..,M",o",o",re .. , ... H",e",th",e,,,ri",ng.,t"o,,-n "&"'H-"a,,r"'ris"-__ _ 

(hereinafter "CONTRACTOR"), a __ :::::Ia::,w::::co=ro=ora~tio=n=================:;-__ , 
{In~rt "carparatJ01l,M "p~rlh~"h[p." "JD!BI \·~nlure." nsa!c praprieIBnhlp," Dr Dlherlllg;1 fBm! oflhe Conlnelor.' 

under the laws of the State of Hawaii , whose business address and taxpayer Identification number are as 

follows: __ --'-7"00"-"B,.is"'h,.oD~S,,tr"'ee.,t~, -"15",th!.!JF,-,lo",D,,r~, H,-""on",o",lu",l",u,..,H..!la.,w",a"i'LI ..,,9"'6"'8,,13"'-,,4"'18"'7'-___________ _ 

Fed. I.D. No. 99-0155867 

RECITALS 

A. The UNIVERSITY is In need of the services described in this Agreement and its attachments. 

B, The UNIVERSITY desires to retain and engage the CONTRACTOR to provide the services, and the 
CONTRACTOR is agreeable to providing said services. 

C. Money is available to fund this Agreement pursuant to: 

(1) ______ ~A~c"'co"'u"'n~t~N,,0.~22~6~97w1"'2~~~~ __ ~ __________________ or 
(ld'cnt11)' nair 5lIUrttJ) 

(2) ___________ -:::-~:-:----,..------------
(llIeallf) rl'lknll~) 

or both, in the following amounts: State $, ___ ... 2",5,,,,000,,,,,,.0,,,,0,--_ 

Federal $, ______ _ 

D. Pursuant to Section 304A-103, Hawaii Revised StaMes, as amended, the UNIVERSITY Is 
authorized to enter Into this Agreement. 

NOW, THEREFORE, in consideration of the promises contained in this Agreement, the UNIVERSITY and 
the CONTRACTOR agree as follows: 

1. Scope of Services. The CONTRACTOR shall, in a proper and satisfactory manner as determined 
by the UNIVERSITY, provide all the services set forth In Attachment 1, which is hereby made a part of this 
Agreement. 

2. Time of Performance. The services required of the CONTRACTOR under this Agreement shall be 
performed and completed In accordance with the "Time Schedule' set forth in Attachment 2, which is herebY made a 
part of this Agreement 
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3. Compensation. The CONTRACTOR shall be compensated for services rendered and costs 
incurred under this Agreement in a total amount notto exceed TWENTY FIVE THOUSAND AND NO/100 
DOLLARS ($ 25.000.00 ), Including taxes, according to the "Compensation and Payment Schedule" set forth in 
Attachment 3, which is hereby made a part of this Agreement. 

4. Standards of Conduct Declaration. The Standards of Conduct Declaration by CONTRACTOR, set 
forth in Attachment 4, is hereby made a part of this Agreement. 

5. Notices. Any written notices required to be given by a party to this Agreement shall be (a) delivered 
personally, or (b) sent by United States first class mail, postage prepaid, to the UNIVERSITY at the DIRECTOR's 
office in Honolulu, Hawaii at 1400 Lower Campus Road, Room 15, Honolulu, Hawaii 96822, or to the CONTRACTOR 
at the CONTRACTOR's address as Indicated In the Agreement. A notice shall be deemed to have been received by 
the recipient THREE (3) days after mailing or at the time of actual receipt, whichever is earlier .. The CONTRACTOR 
is responsible for notifying the UNIVERSITY in writing of any change of address. 

6. Other Terms and Conditions. The General Conditions and the Special Conditions (if any) set forth In 
Attachments 5 and 6, respectively, are hereby made a part of this Agreement. The term "DIRECTOR" in the General 
Conditions shall be understood to refer to the UNIVERSITY's Director of the Office of Procurement and Real Property 
Management, who is also the Procurement Officer. In the event of a conflict between the General Conditions and the 
Special Conditions, the Special Conditions shall control. 

IN WITNESS WHEREOF, the UNIVERSITY and the CONTRACTOR have executed this Agreement 
effective as of the date first above written. 

UNIVERSITY 

BY __ <--1.o~"'-__ \.A..I ___ C"-) __ ) __ _ 
Its Director of the Office of Procurement 

and Real Property Management 

CONTRACTOR 

By __ ~~~~~~~ ________ ___ 

r~e ___ ~~~~~~~ _________ " 

"Evidence of authority of the CONTRACTOR's representative to sign this Agreement for the CONTRACTOR must be 
attached. 

2 
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State of Hawai'i 

City and County of Honolulu 

CONTRACTOR'S ACKNOWLEDGMENT 

) 
) SS. 
) 
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On this .....::3rJ=-.d. ___ day of ¥ ' _J"<:.....::V.!.('=-v'_, before me personally appeared' 

.....LZ=Oc::i3€R:(=::.!..._.{'.:....:..-'k4:....='-'~.L*=--____________ , to me personally known, who being by me duly 

sworn,dldSayt.!'at~e/sheisthe ~ Of~()If~; 
~, b~ 'T ~5 , the CONTRACTOR named In the foregoing instrument, and that he/she is 

authorized to sign said instrument in behalf of the CONTRACTOR, and acknowledges that he executed said 

Instrument as the free act and deed of the CONTRACTOR. 

~J;< 'IJdm 
( ~ If -. 
Notary Public, STArr; OF tJ,4W!/1A 

My commission expires: _1f-;.....:.~.:..f --.!::J'b.::./3=-____ _ 

NOTARY CERTIFICATION I r 
. Doc. Date: S - :?o- /OJ).- # Pages:l 0 

Notary Name: N5W(;1"* L. A:rnLs (<#-C"'irc-u""it 
o . Description IANI'II'ni 

IIJOWi 
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Attachment 1 

SCOPE OF SERVICES 

University hereby retains the law firm of TorkiJdson, Katz, Moore, Hetherington & Harris a 
Hawai'i Law Corporation (hereafter referred to as "CONTRACTOR") specifically to retain the 
services of Robert Katz to represent the University of Hawai'i (hereafter the "UNIVERSITY") and 
provide advice and counsel in the matter relating to the Fact-Finders Investigative Report 
regarding a benefit event and in responding to inquiries by the media and third parties and 
related issues (hereafter the "Projecf'), including, without limitation, handling any litigatio"n, 
legislative and administrative proceedings, protests, procurement matters, disputes, altemative 
dispute resolution proceedings, and other legal issues relating to the Project, whether the 
proceedings or actions are conducted within administrative, judicial, or alternative dispute 
resolution forums. The CONTRACTOR's work hereunder shaU include at least the following: 

A. Advise with respect to Investigative Report. The CONTRACTOR shall exercise 
the CONTRACTOR's best professional judgment and render the necessary legal services to 
represent the UNIVERSITY in all matters relating to the Project, including, without limitation, 
consulting with and advising the President and the Board of Regents on the handling of the 
Facl-Finders Investigative Report regarding a benefit event and in responding to inquiries by the 
media and third parties, 

B. Litigation. The CONTRACTOR shall also provide legal services in connection with 
any administrative proceeding or action or litigation involving the Project. 

C. Supervision and reporting. All legal services on this case shall be under the 
detailed, specific supervision and management of Robert S, Katz and he or his designated 
representative shall report to the UNIVERSITY's President and Board of Regents or designated 
representative, 

D, University approval. The CONTRACTOR shall promptly forward to the 
UNIVERSITY's President and Board of Regents or designated representative copies of all 
correspondence, documents, reports, analysis, evaluations, and work products arising out of or 
connected with the services rendered under this Agreement and shall tender for prior approval of 
the UNIVERSITY's President and Board of Regents or designated representative those items 
which the CONTRACTOR reasonably believes should have the UNIVERSITY's approval prior to 
release, filing, or use. 

E, Updates, The CONTRACTOR agrees to meet and confer from time to time with 
the UNIVERSITY's President and Board of Regents or designated representative regarding the 
progress and status of aU legal services performed or being performed by the CONTRACTOR 
under this Agreement, including, without limitation, strategies, plans, tactics, and related matters, 
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Attachment 1 

F. Assistance reguires University approval. The CONTRACTOR shall not contract 
with or employ experts or consultants to assist the CONTRACTOR in the performance of this 
Agreement without the prior written approval of the UNIVERSITY. The UNIVERSITY and the 
CONTRACTOR do acknowledge, however, that the CONTRACTOR, from time to time, may 
need or deem it advisable to consult with attorneys, law firms, or other professionals that are 
situated in particular geographic areas or otherwise have expertise in specific areas of law or 
such geographic areas. If the CONTRACTOR deems such consultation necessary, the 
CONTRACTOR shall advise the UNIVERSITY's President and Board of Regents or designated 
representative, including furnishing information as to the reasons for the consultation and the 
estimated cost and obtain the UNIVERSITY's written approval before proceeding or incurring 
obligations on behalf of the UNIVERSITY. 

G. Non exclusive. The UNIVERSITY and the CONTRACTOR acknowledge and 
agree that (1) the CONTRACTOR's rights under this Agreement are not exclusive and (2) the 
UNIVERSITY may also retain other attorneys and law firms to advise, assist, and counsel the 
UNIVERSITY in matters relating to the Project, including matters on which the CONTRACTOR 
may have already provided legal services 

H. Payment responsibility. In the absence ofthe UNIVERSITY's prior written 
approval, the UNIVERSITY shall not be responsible to pay for the services or any work 
performed by an expert or consultant retained by the CONTRACTOR to perform work in 
connection with this Agreement. 

2 
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Attachment 2 

TIME OF PERFORMANCE 

Services by the CONTRACTOR under this Agreement shall commence on August 20, 
2012, and shall continue until the matters specified herein are resolved, unless earlier terminated 
by the University as provided herein, or until funds allocated to this Agreement have been 
exhausted. 

1 
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Attachment 3 

COMPENSATION AND PAYMENT SCHEDULE 

1. Rates. The CONTRACTOR shall be compensated for legal services rendered and 
costs incurred under this Agreement pursuant to the schedule below, with a maximum ceiling of 
TWENTY FIVE THOUSAND AND NO/100 DOLLARS ($25,000.00): 

Robert Katz 
Jeffrey S. Harris 
Kalani Morse 
John Mackey 
Margaret Kageyama 
Vanessa Harms 
Michele Ferguson 

Payment shall be made from UNIVERSITY funds. 

$300.00 per hour 
$300.00 per hour 
$250.00 per hour 
$250.00 per hour 
$145.00 per hour 
$145.00 per hour 
$100.00 per hour 

2. Costs incurred. The UNIVERSITY shall be responsible for paying on a current 
basis all costs and expenses which are reasonably incurred in the representation of the 
UNIVERSITY, including, but not limited to, court costs and fees, copying, depositions, long 
distance telephone charges, postage, travel expenses and charges incident to the perfonnance 
of the legal services required hereunder. All expenses and costs Incurred with respect to 
computer research shall be the responsibility of the CONTRACTOR. Costs incurred to third 
parties shall be charged to the UNIVERSITY on a pass through basis without surcharge. 

3. Invoices. Invoices for the CONTRACTOR's fees and expenses, including 
applicable taxes, shall be billed on a monthly basis and shall be payable within THIRTY (30) 
days, subject to the following: 

A. Obtaining reimbursement. All payments under this Agreement, including 
reimbursement for costs, shall be made only upon submission by CONTRACTOR of original 
invoices specifying the amount due and certifying that the costs billed have been incurred by 
CONTRACTOR in furtherance of its representation of the UNIVERSITY. 

B. Content. Original invoices submitted must include at least the following: 

(1) A description of the specific task performed by CONTRACTOR. 
(2) Time billed will be reported by specific matter or task handled. 
(2) The time billed for specific tasks in increments no greater than one

tenth (.1) of an hour. 
(3) The hourly rate of the attorney or paralegal performing the task. 
(4) An itemized statement of disbursements, if charged. 

1 
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STANDARDS OF CONDUCT DECLARATION 

For the purposes of this declaration: 
"Controlling interest" means an interest in a business or other undertaking which Is sufficient in fact to control, 
whether the interest is greater or less than FIFTY PERCENT (50%). 

"Employee" means any nominated, appointed, or elected officer or employee of the State, including memberS 
of boards, commissions, and committees, and employees under contract to the State or of the constitutional 
convention, but excluding legislators, delegates to the constitutional convention, justices, and judges. 

On behalf of Torkildson Katz Moore Hetherington & Harris 
undersigned does declare, under penalty of pe~ury, as follows: 

, the CONTRACTOR herein, the 

1. CONTRACTOR (js~ a legislator or an employee or a business in which a legislator or an 
employee has a controlling interest.' . 

2. CONTRACTOR has not been assisted or represented by a legislator or employee for a fee or other 
compensation to obtain this Agreement and will not be assisted or represented by a legislator or employee for a fee or 
other compensation in the performance of the Agreement, if the legislator or employee had been involved In the 
development or award olthe Agreement. 

3. CONTRACTOR has not been assisted or represented for a fee or other compensation in the award 
of this Agreement by a UNtVERSITY employee or, in the case of the Legislature, by a legislator. 

4. CONTRACTOR has not been represented or assisted personally on matters related to the 
Agreement by a person who has been an employee of the UNIVERSITY within the preceding TWO (2) years and 
who partiCipated while in state office or employment on the matter with which the Agreement is directly concemed. 

5. CONTRACTOR has not been represented or assisted on matters related to this Agreement, for a 
fee or other consideration by an individual who, within the past TWELVE (12) months, has been a UNtVERSITY 
employee, or in the case of the Legislature, a legislator. 

6. CONTRACTOR has not been represented or assisted in the award of this Agreement for a fee or 
other consideration by an individual who, a) within the past TWELVE (12) months, selVed as a UNIVERSITY 
employee or In the case of the Legislature, a legislator, and b) participated while an employee or legislator on matters 
related to this Agreement. 

CONTRACTOR understands that the Agreement to which this document Is attached is voidable on behalf of the 
UNNERSITY If this Agreement was entered into in violation of any prOvision of chapter 84, Hawaii Revised Statutes, 
commonly referred to as the Code of Ethics, including the provisions which are the source of the declarations above. 
Additionally, any fee, compensation, gift or profit received by any person as a result of a violation of the Code of Ethics 
may be recovered by the UNIVERSITY. 

A..,c J: 21 
DATED: Honolulu, Hawaii, ..I."J~",~=:..::--~,~..:~-=-'1~t----~ 

CONTRACTOR 
Torkil n, Katz, Moore, Hetherington & Harris 

BY...L!.~*~~t;;:r---___ _ 

TrtJe~ 
• Reminder to UNIVERSITY PROGRAM: If "Is" is circled, YOUR PROGRAM is required, under Section 84-15, 
HawaII Revised Statutes, to file with the State Ethics Commission, TEN (10) days before the Agreement Is entered 
into, a written justification as to why the Agreement was not required to be competitively bid. 

1 



UNIVERSITY OF HAWAII 
AGREEMENT FOR SERVICES 

GENERAL CONDITIONS 

University-3374 

AttachmentS 

1. Relationship of Parties: Independent Contractor Slatus and Responsibilities. Including Tax Responsibilities 

a. In the performance of services required under this Agreement, the CONTRACTOR is an "independent 
contractor," with the authority and responsibility to control and direct the performance and details of the 
work and services required under this Agreement; however, the UNIVERSITY shall have a general righno 
Inspect work in progress to determine whether, in the UNIVERSITY's opinion, the services are being' 
performed by the CONTRACTOR in compliance with this Agreement. It is understood that the 
UNIVERSITY does not agree to use the CONTRACTOR exclusively, and that the CONTRACTOR is free 
to contract to provide services to other individuals or entities while under contract wah the UNIVERSITY. 

b. The CONTRACTOR and the CONTRACTOR's employees and agents are not by reason of this 
Agreemen~ agents or employees of the UNIVERSITY for any purpose, and the CONTRACTOR and the 
CONTRACTOR's employees and agents shall not be enHtled to claim or receive from the UNIVERSITY 
any vacation, sick leave, retirement, worke~s compensation, unemployment insurance, or other benefits 
provided to UNIVERSITY employees. 

c. The CONTRACTOR shall be responsible for the accuracy, completeness, and adequacy of the 
CONTRACTOR's performance under this Agreement. Furthermore, the CONTRACTOR intentionally, 
voluntarily, and knowingly assumes the sola and entire liability to the CONTRACTOR's employees and 
agents, and to any Individual not a party to this Agreement, for all loss, damage, or injury caused by the 
CONTRACTOR, or the CONTRACTOR's employees or agents in the course of their employment. 

d. The CONTRACTOR shall be responsible for payment of all applicable federal, state, and county taxes 
and fees which may become due and owing by the CONTRACTOR by reason of this Agreement, 
including but not limited to (i) income taxes, (Ii) employment related fees, assessments, and taxes, and 
(iii) general excise taxes. The CONTRACTOR also is responsible for obtaining all licenses, permits, and 
certificates that may be required In order to perform this Agreement. 

e. Tha CONTRACTOR shall obtain a general excise tax license from the Department of Taxation, State of 
Hawaii, in accordance with Section 237-9, Hawaii Revised Statutes, and shall comply with all 
requirements thereof. The CONTRACTOR shall be solely responsible for meeting' all requirements 
necessary to obtain the tax clearance certificates required for execution of the Agreement and for final 
payment under Sections 103-53, Hawaii Revised Statutes, and Section 17 ofthese General Cond~lons. 

f. The CONTRACTOR Is responsible for securing all employee-related insurance coverage for the 
CONTRACTOR and the CONTRACTOR's employees and agents that Is or may be required by law, and 
for payment of aU premiums, costs, and other lIabilities associated with securing the insurance coverage. 

2. Personnel Reguirements 

a. The CONTRACTOR shall secure, at the CONTRACTOR's own expense, an personnel required to 
perform this Agreement. 

1 
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Attachment 5 

b, The CONTRACTOR shall ensure that the CONTRACTOR's emptoyees or agents are experienced and 
fully qualified to engage in the activities and perform the services required under this Agreement, and that 
all applicabte licensing and operating requirements Imposed or required under federal, state, or county 
law, and all applicable accreditation and other standards of quality generally accepted in the field of the 
activities of such employees and agents are complied with and satisfied. 

3. Nondiscrimination 

No person performing work under this Agreement, including any subcontractor, employee, or agent of the 
CONTRACTOR, shall engage In any discrimination that is prohibited by any applicable federal, state, or county 
law. 

4. Subcontracts and Assignments 

The CONTRACTOR shall not assign or subcontract any of the CONTRACTOR's duties, obligations, or 
interests under this Agreement without the prior written consent of the UNIVERSITY. Additionally, no 
assignment by the CONTRACTOR of the CONTRACTOR's right to compensation under this Agreement shall 
be effective unless and until the assignment is approved by the Vice President for Budget and Finance and 
Chief Financial Officer of the University of Hawaii, as provided In Section 40-58, Hawaii Revised Statutes. 

5, Conflicts of Interest 

The CONTRACTOR represents that neither the CONTRACTOR, nor any employee or agent of the 
CONTRACTOR, presently has any interest, and promises that no such interest, direct or indirect, shall be 
acquired, that would or might conflict in any manner or degree with the CONTRACTOR's performance under 
this Agreement. 

6. Compliance with Laws 

The CONTRACTOR shall comply with all federal, state, and county laws, ordinances, codes, rules, and 
regulations, as the same may be amended from time to time, that in any way affect the CONTRACTOR's 
performance of this Agreement 

7. Indemnification and Defense 

The CONTRACTOR shall defend, indemnify, and hold harm tess the University of Hawaii and their officers, 
employees, and agents from and against all liability, loss, damage, cost, and expense, including all attorneys' 
fees, and ali claims, suits, and demands therefor, arising out of or resuiting from the acts or omissions of the 
CONTRACTOR or the CONTRACTOR's employees, officers, agents, or subcontractors under this Agreement. 
The provisions of this paragraph shall remain in full force and effect notwithstanding the expiration or early 
termination of this Agreement. . 

8. Modification of Agreement 

Any modification, alteration, amendment, change, or extension of any term, provision, or condition of this 
Agreement shall be made only by written amendment to this Agreement, Signed by the CONTRACTOR and the 
UNIVERSITY, provided that change orders shall be made in accordance with paragraph 9, Change Orders, 
herein, 

2 
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9. Change Orders 

a. Bya written order, at any time, and without notice to any surety, the procurement officer may, subject to all 
appropriate adjustments, make changes within the general scope of this Agreement as may be found to 
be necessary or desirable, Such changes shall not invalidate the contract or release the sureties, and the 
CONTRACTOR will perform the work as changed, as though it had been part of the original contract. 

b. Adjustments of price or time for performance. If any change order increases or decreases the 
CONTRACTOR's cost of, or the time required for, performance of any part of the work under this 
Agreement, whether or not changed by the order, an adjustment shall be made and the Agreement 
modified in writing accordingly. Any adjustment in Agreement price made pursuant to this paragraph shall 
be determined in accordance with the price adjustment paragraph of this Agreement. Failure of the 
parties to agree to an adjustment shall not excuse the CONTRACTOR from proceeding with the 
Agreement as changed, provided that the agency procurement officer promptly and duly makes the 
provisional adjustments in payment or time for performance as may be reasonable. By proceeding with 
the work, the CONTRACTOR shall not be deemed to have prejudiced any claim for additional 
compensation, or an extension of time for completion. 

c. Time period for claim. Within TEN (10) days after receipt of a written change order under 9.a, unless the 
period is extended by the agency procurement officer in writing, the CONTRACTOR shall file notice of 
intent to assert a claim for an adjustment. The recuirement for a timely written response cannot be 
waived and shall be a condition precedent to the assertion of a claim. 

d. Claim barred after final payment. No claim by the CONTRACTOR for an adjustment hereunder shall be 
aBowed if written notice is nat given prior to final payment under this Agreement. 

e. Other claims nat barred. In the absence of a change order, nothing In this paragraph shall be deemed to 
restrict the CONTRACTOR's right to pursue a claim under the Agreement or for breach of contract. 

10. Price Adjustment 

a. Price adjustment. Any adjustment in Agreement price pursuant to a provision in this Agreement shall be 
made in one or more of the following ways: 

(1) By agreement on a fixed price adjustment before commencement of the pertinent performance or 
as soon thereafter as practicable; 

(2) By unn prices specified In the Agreement or subsequently agreed upon; 

(3) By the costs attributable to the event or snuation covered by the provision, plus appropriate profit or 
fee, ail as specified in the Agreement or subsecuenUy agreed upon; 

(4) In such other manner as the parties may mutually agree; or 

(5) In the absence of agreement between the parties, by a unilateral determination by the procurement 
officer of the costs attributable to the event or situaHon covered by the provisions, plus appropriate 
profit or fee, ail as computed by the UNIVERSITY in accordance with generally accepted accounting 
principles. 
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b. Submission of cost or pricing data. The CONTRACTOR shall provide cost or priCing data for any price 
adjustments. 

11. Suspension of Agreement 

The UNIVERSITY reserves the right at any time and for any reason to suspend this Agreement for any 
reasonable period, upon written notice to the CONTRACTOR in accordance with the provisions herein. 

a. Order to stop performance. The procurement officer may, by written order to the CONTRACTOR, at any 
time, and without notice to any surety, require the CONTRACTOR to stop all or any part of the 
performance called for by this Agreement. This order shall be for a specified period not exceeding SIXTY 
(60) days after the order is delivered to the CONTRACTOR, unless the parties agree to any further period. 
Any such order shall be identified specifically as a stop performance order issued pursuant to this 

paragraph. Upon receipt of such an order, the CONTRACTOR shall forthwith comply with its terms and 
suspend all performance under this Agreement at the time stated, provided, however, the CONTRACTOR 
shall take alt reasonable steps to minimize the occurrence of costs allocable to the performance covered 
by the order during the period of performance stoppage. Before the stop performance order expires, or 
within any further period to which the parties shall have agreed, the agency procurement officer shalt 
either: 

(1) Cancel the stop performance order, or 

(2) Terminate the performance covered by such order as provided In the termination for defaull 
provisions or the termination for convenience provisions of this Agreement. 

b. Canceltation or expiration of the order. If a stop performance order issued under this section is cancelted 
at any time during the period specified in the order, or if the period of the order or any extension thereof 
expires, the CONTRACTOR shall have the right to resume performance. An appropriate adjustment shalt 
be made in the delivery schedule or Agreement price, or both, and the Agreement shalt be modified In 
writing acoordingly, W: 

(1) The stop performance order results in an increase in the time required for, or in the 
CONTRACTOR's cost properly altocable to, the performance of any part of this Agreement; and 

(2) The CONTRACTOR asserts a claim for such an adjustment within THIRTY (30) days after the end 
of the period of performance stoppage; provided tha~ if the procurement officer decides that the 
facts justify such action, any such c1alm asserted may be received and acted upon at any time prior 
to final payment under this Agreement. 

c. Termination of stopped performance. If a stop performance order is not cancelled and the performance 
covered by such order is terminated for default or convenience, the reasonable costs resuHing from the 
stop performance order shall be allowable by adjustment or otherwise. 

d. Adjustment of price. Any adjustment in Agreement price made pursuant to this paragraph shall be 
determined in accordance with the price adjustment provision of this Agreement. 

12. Disputes 

All disputes arising under or related to this contract shall be resolved in accordance with this clause. 

a. A claim by the CONTRACTOR shall be made, in writing, and submitted to the DIRECTOR for a written 
decision. 

4 



'. University-3378 

Altachment5 

b. The DIRECTOR shall render a decision within NINETY (90) days of the request, subject to reasonable 
extension on a showing of good cause. The finding and decision shall be writlen and shall be furnished to 
the CONTRACTOR providing evidence of receipt. 

c. The decision shall be in accordance with University Administrative Procedure A8.275. The DIRECTOR's 
decision shall be final. 

13. Claims Based on a Procurement Office~s Actions or Omissions 

a. Changes in scope. If any action or omission on the part of a procurement officer or deSignee of such 
officer, requiring performance changes within the scope of the Agreement constitutes the basis for a claim 
by the CONTRACTOR for additional compensation, damages, or an extension of time for completion, the 
CONTRACTOR shall continue with performance of the Agreement In compliance with the direclions or 
orders of such officials, but by so doing, the CONTRACTOR shall not be deemed to have prejudiced any 
claim for additional compensation, damages, or an extension of time for completion; provided: 

(1) Written notice reouired. The CONTRACTOR shall have given written notice to the procurement 
officer or designee of such officer: 

(A) Prior 10 the commencement of the performance involved, if at that time the CONTRACTOR 
knows of the occurrence of such action or omission; 

(6) Within THIRTY (30) days after the CONTRACTOR knows of the occurrence of such action or 
omission, if the CONTRACTOR did not have such knowledge prior to the commencement of 
the performance; or 

(C) Within such further time as may be allowed by the procurement officer in writing. 

(2) Notice content. This notice shall state that the CONTRACTOR regards the act or omission as a 
reason which may entitle the CONTRACTOR to additional compansation, damages, or an 
extension of time. The procurement officer or designee of such officer, upon receipt of such notice, 
may rescind such action, remedy such omission, or take such other steps as may be deemed 
advisable in the discretion of the procurement officer or designee of such officer, 

(3) Basis must be explained. The notice required by paragraph 13.a.(1) describes as clearly as 
practicable at the time the reasons why the CONTRACTOR believes that additional compensation, 
damages, or an extension of time may be remedies to which the CONTRACTOR is entitled; and 

(4) Claim must be justified. The CONTRACTOR must maintain and upon request make available to 
the procurement officer within a reasonable time, detailed records to tlhe extent practicable, and 
other documentation and evidence satisfactory 10 the UNIVERSITY, justifying the claimed additional 
costs or an extension of time in connection with such changes. 

b. CONTRACTOR not excused. Nothing herein contained, however, shall excuse the CONTRACTOR from 
compliance with any rules or laws precluding any state officers and CONTRACTOR from acting in 
collusion or bad faith in Issuing or parforming change orders which are clearly not within the scopa of the 
Agreement. 

c. Price adjustment. Any adjustment in the price made pursuant 10 this paragraph shall be determined in 
accordance with the price adjustment provision of this Agreement. 
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14. Confidentiality of Material 

a, All material given to or made available to the CONTRACTOR by virtue of this Agreement, which is 
identified as proprietary or confidential information, will be safeguarded by the CONTRACTOR and shall 
not be disclosed to any individual or organization without the prior written approval of the UNIVERSI1Y. 

b. All information, data, or other material provided by the CONTRACTOR to the UNIVERSI1Y shall be 
subject to the Uniform Information Practices Act, chapter 92F, Hawaii Revised Statutes. 

15. Ownership Rights and Copyright 

The UNIVERSI1Y shall have complete ownership of all material, both finished and unfinished, which is 
developed, prepared, assembled, or conceived by the CONTRACTOR pursuant to this Agreement, and all such 
material shall be considered "works made for hire." All such material shall be delivered to the UNIVERSI1Y 
upon expiration or termination of this Agreement. The UNIVERSI1Y, in its sole discretion, shall have the 
exclusive right to copyright any product, concept, or material developed, prepared, assembled, or conceived by 
the CONTRACTOR pursuant to this Agreement. 

16. Publicity 

The CONTRACTOR shall not refer to the UNIVERSITY, or any office, agency, or officer thereof, or to the 
services provided under this Agreement, in any of the CONTRACTOR's brochures, advertisements, or other 
publicity of the CONTRACTOR. All media contacts with the CONTRACTOR about this Agreement or the 
performance under this Agreement shall be referred to the procurement officer. 

17. Payment Procedures; Final Payment: Tax Clearance 

All payments under this Agreement shall be made only upon submission by CONTRACTOR of invoices 
specifying the amount due and certifying that services requested under the Agreement have been performed by 
CONTRACTOR according to the Agreement. Such payments are subject to availability of funds and allolment 
by the Director of Finance In accordance with chapter 37, Hawaii Revised Statutes. Further, all payments shall 
be made in accordance with and subject to chapter 40, Hawaii Revised Statutes, Final payment under this 
Agreement shall be subject to Section 103-53, Hawaii Revised Statutes, which require a valid tax clearance, 
FORM A-6 (Rev. 2005), from the State of Hawaii, Department of Taxation and the Internal Revenue Service 
(IRS) showing that all tax retums due have been filed, and all taxes, interest and penalUes levied or accrued 
under the provisions of Title 14 that are administered by the Department of Taxation and under the Intemal 
Revenue Code against the CONTRACTOR have been paid. 

18. Termination for Default 

a. Default If the CONTRACTOR refuses or fails to perform any of the prOvisions of this Agreement with 
such diligence as will ensure Its completion within the time specified in this Agreement, or any extension 
thereof, otherwise fails to timely satisfy the Agreement provisions, or commits any other substantial 
breach of this Agreement, the procurement officer may notify the CONTRACTOR in writing of the deiay or 
non-performance and if not cured in TEN (10) days or any longer time specified in writing by the 
procurement officer, such officer may terminate the CONTRACTOR's right to proceed with the Agreement 
or such part of the Agreement as to which there has been delay or failure to property perform. In the 
event of termination in whole or in part the procurement officer may procure similar goods or services In a 
manner and upon terms deemed appropriate by the procurement officer. The CONTRACTOR shall 
continue performance of the Agreement to the extent it is not terminated and shaH be liable for excess 
costs incurred in procuring similar goods or services. 
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b, CONTRACTOR's duties. Notwithstanding termination of the Agreement and subject to any directions 
from the procurement officer, the CONTRACTOR shall take timely, reasonable, and necessary action to 
protect and preserve property in the possession of the CONTRACTOR in which the UNIVERSITY has an 
interest. 

c. Compensation. Payment for completed services delivered and accepted by the UNIVERSITY shall be at 
the price set forth in the Agreement. Payment for the protection and preservation of property shall be In 
an amount agreed upon by the CONTRACTOR and the procurement officer; if the parties fail to agree, 
the procurement officer shall set an amount consistent with the CONTRACTOR's rights under the 
Agreement. The UNIVERSITY may withhold from amounts due the CONTRACTOR such sums as the 
procurement officer deems to be necessary to protect the UNIVERSITY against loss because of 
outstanding liens or claims of former lien holders and to reimburse the UNIVERSITY for the excess costs 
incurred in procuring similar services. 

d. Excuse for nonpelformance or delayed pelformance. Except with respect to defaults of subcontractors, 
the CONTRACTOR shall not be in default by reason of any failure In pelformance of this Agreement in 
accondance with its tenns, including any failure by the CONTRACTOR to make progress in the 
prosecution of the pelfonnance hereunder which endangers such pelfonnance, if the CONTRACTOR 
has notified the procurement officer within FIFTEEN (15) days after the cause oftihe delay and the failure 
arises out of causes such as: acts of God; acts of the public enemy; acts of the State and any other 
governmental body in its sovereign or contractual capacity; fires; floods; epidemics; quarantine 
restrictions; strikes or other labor disputes; freight embargoes; or unusually severe weather. If the failure 
to perform is caused by the failure of a subcontractor to pelfonn or to make progress, and If such failure 
arises out of causes similar to tihose set forth above, the CONTRACTOR shall not be deemed to be in 
default, unless the services to be furnished by the subcontractor were reasonably obtainable from other 
sources in sufficient time to pennR CONTRACTOR to meei the requirements of the Agreement. Upon 
request ofthe CONTRACTOR, the procurement offJCer shall ascertain the facts and extent of such failure, 
and, if such officer detennlnes that any failure to perfonn was occasioned by anyone or more of the 
excusable causes, and that, but for tihe excusable cause, the CONTRACTOR's progress and 
pelfonnance would have met the tenns of the Agreement, the delivery schedule shall be revised 
accordingly, subject to the rights of the UNIVERSITY under the Agreement. As used in this part of this 
paragraph 18.d., the tenn 'subcontrecto~ means subcontractor at any tier, 

e. Erroneous termination for default. If, after notice of tennination of the CONTRACTOR's right to proceed 
under the provisions of this paragraph 18, II is detennlned for any reason thai the CONTRACTOR was not 
in default under the provisions of this Agreement or that the delay was excusable under the provisions of 
18.d., 'Excuse for nonperfonnance or delayed pelfonnance,' the rights and obligations of the parties shall, 
if the Agreement centalns a provision providing for tennination for cenvenience of the UNIVERSITY, be 
Ihe same as if the notice of tennination had been issued pursuanl to such proviSion. If, In the foregoing 
circumstances, this Agreement does nD.t centain a provision providing for termination for eonvenience of 
the UNIVERSITY, the Agreement shall be adjusted to compensate for such termination and the 
Agreement modified accordingly. 

f. Additional rights and remedies. The rights and remedies provided in this paragraph 18 are in addition to 
any other rights and remedies provided by law or under this Agreement. 
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19. Termination for Convenience 

a. Termination. The procurement officer may, when the interests of the UNIVERSITY so require, terminate 
this Agreement, in whole or in part, for the convenience of the UNIVERSITY. The procurement officer 
shall give written notice of the termination to the CONTRACTOR specifying the part of the Agreement 
terminated and when termination becomes effective. 

b. CONTRACTOR's obligations. The CONTRACTOR shall incur no further obligations In connection with 
the terminated performance, and on the date(s) set in the notice of termination the CONTRACTOR will 
stop performance to the extent specified. The CONTRACTOR shall also terminate outstanding orders 
and subcontracts as they relate to the terminated performance. The CONTRACTOR shall settle the 
liabilities and claims arising out of the termination of subcontracts and orders connected with the 
terminated performance. The procurement officer may direct the CONTRACTOR to assign the 
CONTRACTOR's right, mle, and interest under terminated orders or subcontracts to the UNIVERSITY. 
The CONTRACTOR must still complete Ihe performance not terminated by the notice of termination and 
may incur obligations as necessary to do so. 

20. Governing Law 

The validity of this Agreement and any of its terms or provisions, as well as Ihe rights and duties of the parties to 
this Agreemen~ shall be governed by the laws of the State of Hawaii. Any action at law or in equity 10 enforce 
or interpret the provisions of this Agreement shall be brought in a state court of competent jurisdiction in 
Honolulu, Hawaii. 

21. Severability 

In the event that any provision of this Agreement is declared invalid or unenforceable by a court, such InvalidIty 
or unenforceablllty shall not affect the validity or enforceability of the remaining terms of this Agreement. 

22. Waiver 

The failure of the UNIVERSITY to insist upon the strict compliance with any term, provision, or condition of this 
Agreement shall not constlMe or be deemed \0 constitute a waiver or relinquishment of the UNIVERSITY's 
right 10 enforce the same in accordance with this Agreement. 
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SPECIAL CONDITIONS 

1, ASSESSMENT AND EVALUATION 

The CONTRACTOR and the UNIVERSITY agree that the UNIVERSITY will be requesting 
the CONTRACTOR's assistance with a broad range of matters and issues relating to the 
Project. In providing such assistance, the CONTRACTOR will review, evaluate, analyze, 
and make recommendations with respect to best achieving, in a cost effective manner that 
prudently addresses the potential risks involved, the implementation of the Project, 
including, without limitation, handling and resolving any legislative, administrative and 
judicial proceedings and actions relating to the Project. It is anticipated that at least initially, 
much of the requested assistance will involve providing assistance in: (1) consulting with 
and advising the President and the Board of Regents on the handling of the Fact-Finders 
Investigative Report regarding a benefit event and in responding to inquiries by the media 
and third parties, (2) handling any related legislative, administrative and judicial actions and 
proceedings, (3) developing and formulating the University's position in any disputes 
involving the Project, (4) negotiating settlement or termination agreements pertaining to any 
disputes involving the Project, and (5) preparing all necessary documents, such as tolling, 
settlement, termination, release, waiver, and other agreements. The CONTRACTOR 
agrees to use its best efforts provide such services and assistance within the timeframe 
requested by the UNIVERSITY. 

With respect to each specific task or issue for which the UNIVERSITY requests assistance, 
the CONTRACTOR agrees to give to the UNIVERSITY a cost estimate for providing the 
requested assistance. The CONTRACTOR and the UNIVERSITY will work toward a 
mutually agreeable budget covering the requested assistance. 

The CONTRACTOR shall provide UNIVERSITY with periodic status reports conceming 
each of the tasks, issues, and matters for which the UNIVERSITY has requested assistance 
from the CONTRACTOR. 

2. INSURANCE 

The CONTRACTOR shall maintain professional liability insurance acceptable to the 
UNIVERSITY in full force and effect throughout the term of this Agreement. The policy or 
policies of insurance maintained by the CONTRACTOR shall provide single limit coverage 
in the amount of $5.000.000 per claim and $5.000.000 aggregate for all claims made during 
the policy period. 

Insurance shall be in force the first day of the term of this Agreement. 

3. PRINCIPAL ATIORNEY 

The CONTRACTOR shall assign Robert Katz as the principal attorney for performing and 
providing the legal services and completing the work requested by the UNIVERSITY. The 
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CONTRACTOR may also assign Jeffrey Harris ($300.00 per hour) and Kalani Morse 
($250.00 per hour) to perform legal services requested by the UNIVERSITY under this 
Agreement, with the exact hourly rate to be selected and set by the UNIVERSITY. The 
CONTRACTOR shall not modify this assignment without the UNIVERSITY's prior written 
consent. The UNIVERSITY also acknowledges that the CONTRACTOR may use 
paralegals, such as Margaret Kageyama and Vanessa Harms (each at $145.00 per hour). 
The UNIVERS ITY shall advise the CONTRACTOR of the hourly rate the UNIVERS ITY is 
willing to pay for the services of such other attorneys, paralegals, and other staff. 

4. CAMPAIGN CONTRIBUTIONS BY STATE AND COUNTY CONTRACTORS 

Contractors are hereby notified of the applicability of Section 11-205,5, HRS, which 
states that campaign contributions are prohibited from specified State or county 
govemment contractors during the term of the contract if the contractors are paid with 
funds appropriated by a legislative body. Further Information is available from the State 
Campaign Spending Commission at www.hawaii.gov/campaign or at (808) 586-0285. 
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