


















































































































































































































































































































































































































































P. Gregory Frey 
Managing Attorney 

Of Counsel 
Bradley A. Coates" 

A Law Corporation 

Senior Counsel 
Paul W. Soenksen 

Via TeIefax: 586-7339 
Chairperso~ Senate judiciary and 
Government Operations Conunittee 
Hawaii State Capitol, Room 219 
415 South Beretania Street 
Honolulu, Hawaii 96813 

Coates & Frey 
ATTORNEYS AT LAW· LLLC 

January 19, 2010 

Dear Senator Taniguchi and Senators on the 
State Senate Judiciary Committee: 

Jessi L K. Hall 
John D. Hughes 
Ann S. Isobe ~~ *' 7 ~ 
R. Barrie Michelsen 
Traci Rei Morita~!H R }. V~y- ' 
Karl E. PhUlips 
D. Bradley Russell 

I am pleased to write this letter of support for the confirmation of Edward H. Kubo as State 
Circuit Court Judge. 

I am honored to recommend Mr. Kubo who I have known since the earliest time when he 
started off as a Deputy Prosecutor for the City & County of Honolulu nearly three decades ago. 
Then, for awhile we were neighbors in the Pioneer Plaza during his stint with the Carlsmith Dwyer 
firm. Ultimately, as we all know, Ed topped offhis law-practice career by serving the public for the 
past eight years as an outstanding U.S. Attorney for the District of Hawaii. Ed compiled an excellent 
record as U.S. Attorney in fighting drugs and organized crime. At the same time, :tte has always been 
fair-minded and has balanced protecting the public with also protecting the legitimate constitutional 
rights of Defendants - a balanced point of view that he :will bring to the bench as a State Circuit 
Court Judge. 

As the founder of Hawaii's largest family law finn, I know all too well how important it is to 
have fair and decisive judges on the bench ... because I have witnessed first hand how poorly the 
judicial system fimctions otherwise. I believe Ed Kubo will be a major asset in keeping the system 
functioning smoothly. For all the above reasons. I respectfully urge that you confinn the nomination 
of Ed Kubo to be State Circuit Court Judge. 

BAC:bjljl 
F:\home\bac\mi~ senate jUifroiary.ltr (011910) 

Very truly'yours, 

COATES & FREY 
ATIORNEYS AT LAW, LLLC 

~U~ 
BRADLEY A. COATES 

Of Counsel 

Domestic & Family Relations • Divorce • All FamilV Law 

Pioneer Plaza • Suite 1400 • 900 Fort Street, Honolulu, Hawaii 96813-3780 • Telephone (808) 5244854 • FAX 524-0717 
e-mail: divorce@coatesandfrey.com • web: www.coatesandfrey.com 



From: jackiehan36@hotmail.com 

To: sentaniguchi@capitol.hawaii.gov 

Subject: Support for nomination of Mr. Kubo for Circuit Court Judge 

Date: Thu, 14 Jan 2010 20:16:11-1000 

1/14/10 

Dear Senator Taniguchi, 

I'm writing to express my support of the nomination of Edward H. Kubo, Jr. for Circuit Court Judge. looking at his career, his experience is 

relevant and he has surmounted rigorous tests of physical and mental endurance which have proven him well-qualified for this position. 

I searched the Hawaii Reporter, Honolulu Advertiser and Honolulu Star-Bulletin online for information about Mr. Kubo. In all three 

publications, there was overwhelmingly positive news about him throughout his legal career of many decades. 

Mr. Kubo's persistence in fighting drugs in a corrupt system .•. says much about his sense of integrity and ability to stand his ground despite 

pressure to bend to the system. 

u.S. Bureau of labor Statistics states, "The most visible responsibility of judges is presiding over trials or hearings and listening as attorneys 

represent their clients." Mr. Kubo, as U.S. Attorney, District of Hawaii, has a profound understanding of courtroom proceedings and litigation 

strategies. He took on difficult cases which there were major obstacles to his winning but he won the cases nevertheless. At the City 

Prosecutor's Office, Mr. Kubo headed the Jury Training Unit and instructed policemen and others on law ••• a judge must be well-versed in 

standard legal courtroom procedures. 

Mr. Kubo is well-rounded and prepared to preside over areas handled by the Circuit Court Judge. According to the Hawaii State Judiciary 

website, circuit courts "have exclusive jurisdiction in probate, guardianship and criminal felony cases, as well as civil cases where the contested 

amount exceeds $25,000." While other nominees for the Circuit Court Judge have had extensive experience as City and County 

of Hon~luluprosecuting attorneys and/or district court judges, their experience did not cover certain key areas handled by Circuit Court Judge 

and did not have national impact like the cases Mr. Kubo handled as U.S. Attorney. Thus, I believe he is most qualified for the position. 

Sincerely, 

Jacqueline H. Farmer 



MAlTHEW M. MATSUNAGA 

SCHLACK ITO LOCKWOOD PIPER & ELKIND 
A LIMITED LlABJLlTV lAw CoMPANY 

TOPA FINANCIAL CENTER 
74SFORTSlREET • SUITE lSOO 

HONOWW.HAwAJl96813 

1'ELEPHONE (80s) 523-6040 • FAX (80s) 523-6030 

January 19, 2010 

DIRECT DIAL: 
(808)S23~61 

INTERNET: 
mmatsunaga@sil-IBw.com 

J'JA EMAIL TRANSMISSION: 
sentaniguchi@Capitol.hawaii.gov 

The Honorable Brian T. Taniguchi 
Chairperson. Senate Judiciary and 

Government Operations Committee 
Hawaii State Capitol, Room 219 
415 South Beretania Street 
Honolulu, Hawaii 96813 

Dear Senator Taniguchi: 

Re: Edward H. Kubo, Jr. 
Nomination as Circuit Court Judge of the First Circuit 

I have known Ed Kubo for over ten years. He has dedicated his career to public service -
as a prosecuting attorney for the City and Colmty of Honolulu, and recently as the United States 
Attorney for Hawaii - the first product of Hawaii's public schools to serve in that capacity. 

His father, a career Army man who fought in the Korean and Vietnam wars, and his 
mother, a housewife, both never finished college but always exhorted him that he would go far if 
he applied himself. worked hard and showed compassion to others. He has done just that 
During his tenure with the U.S. Attorney's Office, Kubo focused on major federal criminal 
investigations such as white-collar crimes, mortgage fraud, civil rights violations, tax evasion, 
corruption, crimes on government installations and violent crimes, and made our commlll'lity a 
much safer one. 

He is also actively involved in professional and community organizations and has earned 
many awards in recognition of his conunitment and effort to giving back to our community. 

One of the best things about Ed is the fact that he is married to Tammy Kubo, who is 
even more active in contributing to our community. She started the Keiki Birthday Program to 
celebrate life and improve the self-esteem of the children at the Kakaako Homeless Shelter. 
Through Tammy and Ed's efforts, the program has expanded to five shelters across the state. 
But this letter is about Ed, not Tammy. 



The Honorable Brian T. Taniguchi 
Chairperson, Senate Judiciary and 
Govenunent~ationsConnmdUee 

.January 19, 2010 
Page 2 of2 

SCHLACK ITO LocKwOOD PIPER&ELKlND 
A LIMITED LIABILITY LAw CoMPANY 

I am proud to support Edward H. Kubo, Jr.'s nomination as Circuit Court Judge of the 
First Circuit 

Sincerely, 

SCHLACK ITO LocKWOOD PIPER & ELKJND 
A LIMITED LIABIliTY LAW COMPANY 



January 13,2010 

Senator Brian T. Taniguchi 
Chairperson 
Senate Judiciary and Government Operations Committee 
Hawaii State Capitol, Room 219 
Honolulu, HI 96813 

Re: Nomination of Ed Kubo for Circuit Court Judge 

Dear Senator Taniguchi, 

I would like to offer my strong support for Attorney Ed Kubo as a candidate for Circuit 
Court Judge. I have personally known him and his family for almost 15 years. 

As a personal friend, I have known Ed Kubo to be a strong advocate of fairness and 
justice. He is a man of integrity and strong values. He is very personable and a family 
man as well. 

Attorney Ed Kubo would be a great asset to Hawaii's legal system and a great contributor 
in bringing righteousness to the citizens of Hawaii. 

If confirmed by the Senate, Attorney Ed Kubo will carry out his duties with impartiality 
and with the highest regard for our laws and our legal system. 

Sincerely, 

Jean Jeremiah 
387-5481 
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From: 
Sent: 
To: 
Subject: 

jrrhnl@aol.com 
Wednesday, January 20,20102:33 PM 
JGO Testimony 
Nomination of Ed Kuba for Judge of the Circuit Court 

SENATOR BRIAN TANIGUCHI, CHAIRPERSON, 
COMMITTEE ON JUDICIARY AND GOVERNMENT OPERATIONS 

RE: CONFIRMATION OF ED KUBO; GM 109, Jan. 21, 2010 at 9:30 AM 

TO THE HONORABLE SENATOR TANIGUCHI COMMITTEE MEMBERS: 

I HAVE KNOW MR. KUBO ABOUT 10 YEARS AND HAVE HAD MATTERS WITH HIM WHILE AN AUSA. 
I ALSO HAVE HAD MATTERS WITH MR. KUBO AS THE U.S. ATTORNEY, DISTRICT OF HAWAII. 

MR. KUBO'S INTEGRITY AND DILIGENCE ARE EXEMPLARY. 

I HAVE ALWAYS FOUND MR. KUBO WELL-PREPARED AND HAVING IN DEPTH KNOWLEDGE OF BOTH THE LAW 
AND HIS FILE CONTENTS. HIS ABILITIES EXCEL IN KEEPING HIS OATH OF OFFICE AND INCORPORATING 
PRAGMATISM IN RESOLVING CASES. 

MR. KUBO'S PROFESSIONAL EXPERIENCE IS WELL-ROUNDED. AMONGST HIS PEERS, HE HAS THE HIGHEST 
RESPECT AS A CONSUMMATE PROFESSIONAL. 

A WELL-BALANCED TEMPERAMENT IS A HALLMARK OF MY EXPERIENCE WITH MR. KUBO AND ALL THOSE 
WHOM I HAVE KNOWN INTERACTING WITH HIM. 

ABSENT PERSONAL KNOWLEDGE OF HIS FINANCIAL RESPONSIBILITY I PROFFER A SOLID INFERENCE OF 
COMPLETE SOUNDNESS. 

MR. KUBO'S CAREER HAS BEEN IN PUBLIC SERVICE AND MERITS ITS CONTINUATION. 

WHILE I AM AWARE OF PRIOR HEALTH ISSUES, I UNDERSTAND THEM TO BE RESOLVED AND WOULD HAVE 
NO RESERVATION AS TO HIS APPOINTMENT BASED ON SAME. 

MR. KUBO IS NOT ONLY WHOLLY RESPECTED BUT PERSONIFIES THE ALOHA SPIRIT. ED WOULD BE A 
WELCOME ADDITION TO OUR CIRCUIT COURT BENCH. 

THANK YOU FOR CONSIDERATION MY TESTIMONY IN SUPPORT OF MR. KUBO. 

RESPECTFULLY SUBMITTED, 

JOHN R. REMIS #4593 
ATTORNEY AT LAW 
1188 BI SHOP STREET, STE. 1504 
HONOLULU, HAWAII 96813 
524-4343 
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From: 
Sent: 
To: 
Subject: 

Pam Burns [pburns@hawaiianhumane.org] 
Wednesday, January 20,20102:55 PM 
JGO Testimony 
Letter of Support for Ed Kubo 

Dear Senator Taniguchi & Members of the Senate Committee on Judiciary and Government Operations, 

I am writing to voice my unwavering support of Ed Kubo to serve as a Circuit Court Judge of the First Circuit. 

I have known Ed professionally and personally and believe that he is the best candidate for the job because of 
his many outstanding qualities: his high standards of integrity, pursuit of excellence, expert knowledge of the 
justice system and commitment to making Hawaii a better place. 

Ed has worked tirelessly for the betterment of Hawaii's people and animals. During his tenure as U.S. Attorney 
for the District of Hawaii, he played a critical role in the successful prosecution and conviction in the first case 
to be tried under the Federal Animal Fighting Prohibition Act. His work is among the finest in Hawaii. 

His outstanding professional experience and exemplary record are a testament to Ed's passion for making 
Hawaii a better place for all. I fully support the nomination of Ed Kubo to the First Circuit Court and encourage 
the Committee to vote in favor of him as Hawaii's next First Circuit Judge. 

Sincerely, 

Pamela Burns 
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January 19,2010 

Hawaii State Senate 
judiciary Selection Committee 
Hawaii State Capitol 
Honolulu, Hawaii 

Re: Edward H. Kubo, Jr. 

Dear Sirs: 

It has come to my attention that Edward H. Kubo, Jr. has been nominated for a 
State of Hawaii Circuit Court judgeship. I would like to raise the grave concerns I 
have regarding the prospect ofMr. Kubo ever again holding a position in which 
justice or the public trust is entrusted to him. 

I write to you today as a private citizen of the State of Hawaii who cares deeply 
about this State and its people, but with the insight of one who has dedicated his 
entire legal career as a prosecutor to the administratIDn of justice. From what I 
have witnessed during the previous tenure of Mr. Kubo as United States Attorney, I 
do not believe he would serve honorably or in the best interests of justice if 
appointed to the bench. 

In my career as a prosecutor at both the state and federal level, I have had the 
privilege of serving under several distinguished leaders: visionaries such as Alan 
Bersin, the former U.S. Attorney for the Southern District of California and now a 
top aide within the Department of Homeland SeclIity as well as one of the 
architects of Operation Gatekeeper, the sweeping federal law enforcement initiative 
that restored law and order to the southwest United StatesMexico border, and the 
person who gave me the opportunity to become an Assistant U.SAttorney in 1998; 
Charles LaBella, another former U.S. Attorney for the Southern District of 
California who successfully convicted some of the biggest organized crime families 
ever prosecuted in federal court; Gregory Vega, former U.S. Attorney for the 
Southern District of California and currently one of three finalists for the top 
position of Administrator for the Drug Enforcement Administration; and Daniel 
Bogden, the former and current U.S. Attorney for the District of Nevada, who may 
have the unprecedented distinction of serving as a U.S. Attorney after being 
nominated by first a Republican and, later, a Democratic president. 



Each of those individuals were dynamic, passionate people who dedicated their 
careers to public service and never canpromised their pursuit of justice for any 
reason. In doing so, they all showed great command and leadership by fully 
understanding the duties before them, displaying personal expertise in the skills 
required to accomplish those duties and gaining the reJl'ect of those who served 
under them. 

I also had the privilege of appearing before many wonderful judges who were 
beacons of justice and who displayed, on a daily basis, the intelligence, reason and 
demeanor commensurate of the most positions in the justie system. 

During my 5-year tenure under his administration, I neither witnessed Mr. Kubo 
accomplish nor display any of those attributes. He was largely viewed as 
incompetent by the line Assistant U.S. Attorneys and typically had no clue what 
was going on in the office unless and until it provided an opportunity for him to call 
a press conference. Even then, the pre-press conference meetings with him were 
painful and laborious tasks where it was embarrassingly evident Mr. Kubo did not 
grasp fundamental rnsics of federal law or prosecution principles. 

Not that incompetence wouldn't be enough to disqualify Mr. Kubo as a candidate 
for the current judicial opening; however, there is a much more troubling history of 
conduct on the part of Mr. Kubo that are he main causes to lead me to believe I 
have no choice but to report them to you. 

From the outset of my arrival in the U.S. Attorney's Office in 2004, Mr. Kubo spent 
the vast majority of his time outside the office attending scores, possibly hundreds, 
of breakfasts and luncheons sponsored by virtually every civic group and 
association on the island. It became clear to everyone that these appearances were 
not for the purpose of furthering justice or educating the community in any way 
but were solely for tre self-promotion of Mr. Kubo. In fact, the running joke in the 
office was what position Mr. Kubo was preparing to run for as none of us had ever 
seen anyone "campaign" that diligently before. 

In the last two years of his term, Mr. Kubo took those efforts to a whole new level 
as he made no attempt to hide the fact, and publicly stated, he was in search of his 
next job knowing his term would almost certainly end with the departure of 
President Bush. However, those efforts went from those that were viewed 
somewhat comically by those in and outside the office to a much more sinister level 
as Mr. Kubo, on repeated occasions, directed the office to take actions, and 



inactions, which were curious at he very least to, in some cases, clearly contrary to 
the interests of justice. Those actions coincided with the interests of other people 
or agencies within the federal government and which Mr. Kubo made no secret that 
he was hoping for future employmentso that he could reach his 2().year mark of 
federal service and the pension which would accompany it. Those positions 
included posts within the Department of Homeland Security, such as FEMA, as 
well as the U.S. Department of Veterans' Affairs (VA). 

Mr. Kubo's affinity for self-promotion extended beyond public appearances to 
countless press releases issued by the U.S. Attorney's Office to announce 
Innocuous awards bestowed upon Mr. Kubo by these various civic groups. Even 
otherwise worthy causes such as 'Malama na Koa", the support program for 
wounded Hawaii soldiers returning from duty "created" by Mr. Kubo (May 20, 
2008 press release issued by U.S. Attorney's Office), were thinly veiled means for 
his self-promotion. 

In order to justify his involvement ffi well as that of the U.S. Attorney's Office, Mr. 
Kubo characterized the "Wounded Warriors" program as a "community outreach 
program" to assist the transition of returning soldiers wounded in duty including 
advising them of their USERRA rights, etc. In my 17-year prosecuting career, 
nearly every office I have worked in has employed community outreach programs 
to some degree and have covered issues ranging from graffiti to gun possession to 
illegal immigration. All of those programs were prosecution oriented and had 
wide ranging impact on the local community. 

However, nothing about Mr. Kubo's "Wounded Warriors" program carried any of 
the hallmarks of a true community outreach program. First, as well publicized as 
the program was outside of the office, here was almost an air of secrecy about it 
within the office. I was certainly never aware of the program as a designated 
"community outreach program." In fact, I was never aware of there being any 
"community outreach program" in place under Mr. Kubo's mministration. 

Secondly, the "target audience" of the program is a tiny fraction-of a percentage 
point of the population of the District of Hawaii. The number of returning 
wounded soldiers in Hawaii numbers in the mere hundreds and, whila;ertainly a 
worthy cause, the program would not have anywhere close to the widespread 
impact that is sought by a true "community outreach program." Third, the program 
is heavily "overlapped", meaning various entities such as the Department of 

. Defense, Veterans' Affairs, and all the branches of the armed forces already address 



the issues targeted by Mr. Kubo's program. 

Finally, the U.S. Attorney's Office has no enforcement or prosecution authority or 
responsibilities under USERRA or any other issues regardig returning soldiers. 
Enforcement is strictly the province of the Department of Justice's Civil Rights 
Division and, prior to that, was under the jurisdiction of the Department of Labor. 
Thus, it had absolutely no connection to the responsibilities andnission of the U.S. 
Attorney's Office which is to prosecute criminal cases brought by the federal 
government, to prosecute and defend civil cases in which the United States is a part, 
and to collect debts owed the federal government which are administratiely 
uncollectible. 

In my opinion, because it is worthy, the program should have been run on Mr. 
Kubo's personal time rather than directed out of the U.S. Attorney's Office using 
federal resources and employees. I believe the true purpose of Mr. Kubo' s 
program was intended to place himself in line with a future post with Veterans' 
Affairs, a position in which he openly expressed great interest. 

Mr. Kubo also demonstrated incredible pettiness and vindictiveness and ignored the 
best interests of the U.S. Attorney's Office for his own personal agenda when, in 
his last year as U.S. Attorney, he attempted to fire the office's hardest working and 
most productive prosecutor because of a long and ongoing personality conflict 
between the two. That attempt failed, but resulted in the office losing the services 
of this individual for over a year after he was placed on administrative leave so that 
the trumped up allegations made by Mr. Kubo could be investigated. To show the 
minor nature of the actual incident, as cpposed to that fronted by Kubo, the final 
disposition of an independent Department of Justice investigation was that the 
AUSA in question should be suspended for 1 week. 

Much more disturbing was that Mr.Kubo sought to dismiss several pending 
prosecutions indicted by the suspended AUSA in order to "teach him a lesson." 
One of those included a public corruption case that was literally in the middle of 
trial before Chief U.S. District Judge Susan Oki Mollway. Ifnot for the 
intervention of the FBI, who wasthe investigating agency for the case at trial and 
who warned Mr. Kubo they would go public if he dismissed the case, and current 
U.S. Attorney Florence Nakakuni, who was the Narcotics Section Chief at the time, 
Kubo would have dismissed the cases. Of course, the only ones harmed would 
have been the citizens of Hawaii. 



By the end of his term, not even justice was immune from Mr. Kubo's personal 
agenda. This was exemplified when, on March 13,2009, Mr. Kubo directed the 
filing of an "amicus brief' by the U.S. Attorney's Office in the Family Court of the 
First Circuit (FC-DA No. 08-1-2474) seeking to intervene and ease the conditions 
of a domestic violence Order of Protection granted against a probationary, lowevel 
Immigration & Customs Enfcrcement (ICE) transport officer on behalf of a 
ten-year ICE Senior Special Agent. The filing reeked on several levels and the 
true reason for the filing has yet be revealed. 

First, the situation was essentially a personnel matter involving two ICE erployees 
within ICE which has its own legal counsel to address such issues. Second, any 
information about the situation would have been required to be forwarded from ICE 
to the U.S. Attorney's Office, which had no independent knowledge whatsoever, 
thus invalidating the entire concept of the U.S. Attorney's Office having "unique 
knowledge" or being an interested or affected party to the issue which is the 
purpose of an amicus brief. Third, the brief was filed without the knowledge or 
approval of the U.S. Attorney's Civil Chiefwho had a standing order that all filings 
must be submitted to him for his approval. I later learned the Civil Chief took 
exception to both his circumvention and the office's involvement in the matter. 
Fourth, in speaking with several long-time federal prosecutors around the country, 
the reaction was universal that the type of action directed by Mr. Kubo was 
unprecedented, "bizarre" and unheard of as far as a U.S. Attorney's Office 
attempting to insert itself in a state Family Court involving a personnel matter 
between two employees of another federal agency. Fifth, the filed brief absurdly 
attempted to paint the probationary, lowlevel transport officer as irreplaceable to 
ICE and stated that the Order of Protection against him vas causing an adverse 
effect "on the public's interest in effective law enforcement and efficient use of 
public resources" as well as a "significant burden on the government's operations." 

At the time of the filing, there had been a string of domestic vidence murders in the 
state. The security manager for the U.S. Attorney's Office objected to the office's 
involvement in the matter for obvious reasons: First, it was a not a politically 
correct position in any form and there was nothing but downside isk to the office 
being involved. In a worse case scenario, had the alleged abuser killed or 
harmed the recipient of the Order of Protection, there was, and is, a paper trail 
leading directly from Family Court to the U.S. Attorney's Office which had 
attempted to advocate on behalf of an accused domestic batterer. Those concerns 
did not sway Mr. Kubo. 



To this day, very few members of the U.S. Attorneys Office are aware of this 
action. I have firsthand knowledge because I previously had a personal 
relationship with the Senior Special Agent who obtained the Order of Protection 
against her former boyfriend and came to me for help when this action was talm. 
Not only was the office aware of my relationship, they were also on notice that the 
same transport officer and alleged domestic batterer had admitted, in writing, to 
threatening me via text message the previous year and that there had been two 
mysterious burglary attempts on my home, in which access was twice made but no 
items were taken, just one week before the amicus brief was filed and the alleged 
abuser was due in court to address allegations he had violated the Order. I 
reported the burglaries to the police and my office along with my suspicion that the 
perpetrator was the same individual who was subject to the Order of Protection. 
Despite that, Mr. Kubo not only directed the filing of the amicus brief, potentially 
further jeopardizing the sa~ty of me and my family, but did so without my having 
any knowledge the office was contemplating such an action. In fact, I received 
notification of the filing from the attorney who was representing the Senior Special 
Agent in the Family Court matter twodays after the brief was filed. 

Clearly, there is no logical or rational explanation as to why Mr. Kubo would take. 
such action other than that he stood to benefit, or at least hoped to benefit, from 
acting on behalf of ICE, an agency under the umbrella ofthe Department of 
Homeland Security, and one of the potential future employers he had targeted. Of 
course, it is ironic, to say the least, that if Mr. Kubo would be appointed to the 
bench it is my understanding he would begin at the Family Court, a plactwhere 
less than a year ago, he attempted to intervene on behalf of an accused domestic 
batterer. 

If Mr. Kubo's behind the scenes conduct were not enough, within the office the 
cronyism employed by Mr. Kubo in appointing his best friends to high, and 
sometimes invented positions, degraded office morale to the point that an unofficial 
countdown began within the office with the target day being his last as U.S. 
Attorney. By the bitter end, even Mr. Kubo knew he was no longer wanted or 
respected in the office as he packed up his belongings and silently departed after 
business hours without so much as an 8mailed farewell. 

In my opinion, Mr. Kubo put his personal interests and agenda ahead of the best 
interests of the U.S. Attorney's Office, tl:e best interests of the community and 
ahead of justice. In doing so, he not only failed, but abused, the public trust with 
which he was entrusted. Thus, I urge you, as a seeker of justice, not to subj ect the 



citizens of Hawaii to a judge who seeks his ptfsonal interests before those of justice 
or the public. In my mind, having utterly failed to seek justice or protect the public 
trust as U.S. Attorney, Ed Kubo should never again wield the privilege and 
responsibility to seek justice or serve the public 8 Judge for the Circuit Court or in 
any other public office. 

Sincerely, 

Mark A. Inciong 



5412958 US ATTORNEYS OFFle 

January 19, 2010 

To: Senator Colleen Hanabusa 
Senator Brian T. Taniguchi 

State Capitol 
.. "4:t"5----g-; ...... Be or e tan i a:-.--s-t.:. _ .. n • •• -_. __ • ••• ••••• • •••• 

Honolulu, HI 96813 

Dear Senators Hanabusa and Taniguchi: 

03:02:33 p.m. 01-19-2010 

please allow me to provide information concerning the 
nomination of Edward H. Kubo, Jr. to serve as a Circuit Court 
judge of the First Circuit. The views I express are personal and 
I do not speak for the United states Department of Justice. 

I have known Ed Kubo since 1990. I have been an Assistant 
united States Attorney (AUSA) for twenty-three years and have 
been an AUSA in the District of Hawaii since 1990. I have worked 
in the three United States Attorney's Offices and have served 
under six United States Attorneys. 

I can say without reservation that in my opinion Mr. Kubo is 
not qualified to serve as a judge on the First Circuit Court of 
Hawaii. 

As an AUSA, Mr. Kubo was regarded by his contemporaries as 
unknowledgeable prosecutor who was often unprepared to handle the 
simple cases that he was assigned. Mr. Kubo never fully 
comprehended constitutional criminal procedure, or the rules of 
evidence nor did he have a good grasp of the Hawaii Code of 
Professional Responsibility. Ed Kubo just never took the job 
seriously. 

As a representative of the United States before Senior 
united States District Judge Manuel L. Real, Mr. Kubo failed to 
appear in court on September 22, 1997 in a criminal trial in 
united States v. Michael Sanders, Cr. No. 97-00797 MLR. Mr. Kubo 
decided it was time to leave the federal building and go to lunch 
without checking with his supervisors or the Court. As a result 
of Mr. Kubo's lackadaisical attitude, the case against the 
defendant was dismissed. Mr. Kubo was ordered to write letters 
of apology to the Court and to the jurors. I have enclosed a 
copy of the criminal docket in that case. 

In fact, the defendant and his defense attorney were present 
in court and Mr. Kubo's supervisors were unable to locate him as 
he had left the federal building to go to Burger King without 
advising anyone. 

2/27 



5412958 US ATTORNEYS OFFle 03:02:51 p.m. 01-19-2010 

The United States was forced to go back to the grand jury on 
September 25, 1997 and obtain another indictment. Mr. Kubo was 
assigned to try that case and the case was assigned to united 
States District Judge David A. Ezra. In a jury trial before 
Judge Ezra on October 16, 1997, the jury acquitted the defendant. 

-.... ,_.--,--, .. " , '·"'r-'·have·"also-- enclosed ""Gr'--copy"'ur'-ttre-""'IndicLmenLs···-and-· j crdgmenL ."0£.----., 
acquittal. 

Another example of Mr. Kubo's irresponsible behavior as an 
AUSA is Mr. Kubo's decision to attend a movie matinee at Dole 
Cannery Theater without first receiving permission from a 
supervisory AUSA and submitting a leave slip. Unfortunately, 
Mr. Kubo bumped into then United States Attorney steve AIm at the 
theater and was forced to return to the office and submit a 
written leave request to his supervisor to cover his unexcused 
absence. 

When Mr. Kubo was selected as United States Attorney, most 
of us in the office believed that Mr. Kubo would grow into the 
job. Sadly, we were wrong. Mr. Kubo failed to meet the 
responsibilities of his office and the citizens and law 
enforcement agencies of the District of Hawaii have been poorly 
served. Mr. Kubo never prosecuted a case as the United States 
Attorney and only appeared in court when there was press interest 
in the case. Mr. Kubo has never handled a major case in his 
twenty years in the United states Attorney's Office. He has 
never prosecuted a complex fraud or tax case, a continuing 
criminal enterprise case, RICO case or organized crime case. 
Mr. Kubo has never supervised a wiretap or complex money 
laundering investigation. But when it comes to claiming the 
credit, Ed Kubo is right there. 

AS the United States Attorney, Mr. Kubo has failed to lead 
the attorneys and staff of the office. In a recent decision by 
the United States court of Appeals for the Ninth Circuit, United 
states Attorney Edward Kubo was criticized for failing to 
properly train and supervise the military attorneys he sent into 
united States District Court as special Assistant United States 
Attorneys. A copy of that decision, United States v. Harrison l 

585 F.3d 1155 (9th Cir. 2009) is enclosed. The number of 
criminal cases filed in United States District Court by the 
United States Attorney's Office in calendar year 2009 has dropped 
thirty-five percent despite the fact that the total number of 
federal prosecutors has increased during Mr. Kubo's tenure. 

Mr. Kubo has heralded his involvement in the Wounded 
Warriors Program in Hawaii and its service to Hawaii's veterans. 
It is ironic that after I returned to the office from service in 

2 
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Iraq with the Army Reserve, I had to retain legal counsel to 
force Mr. Kubo to comply with the Uniform Services Employment and 
Re-Bmployment Rights Act and to re-employ me with my previous 
benefits. Mr. Kubo is willing to take up any cause in the 
community as long as it advances his personal interests and 
caL ee! .; ............................... , ._ ................... -.-................. _ ............................... - ....... -....................... _._ ............................................... . 

In summary, in my opinion, Mr. Kubo has spent the last eight 
years building his resume, at the expense of the people of this 
district. 

Thank you for the opportunity to provide information on this 
matter. 

Enclosures 

3 

Very truly yours, 

--r: Rt/tw4A£.L&.. "­
THOMAS MUBHLECK 

4/27 
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. -Jt .... - .... " .......... _ .... "".""."'"'' 
United States Court or Appeals, 

Ninth Circuit. 
UNITED STATES or America, PlaintiH:Appellee, 

v. 
Rex T. HARR[SON, Defendant-Appellant. 

No. OS-10391. 

Argued and Submitted May 13,2009. 
Filed Aug. 19, 2009. 

Amended Oct 9, 2009. 

Background: Defendant was convicted, by jUT)', of 
one count of assaulting federal officer and inflicting 
bodily injury, and one e(Junt or forcibly assaulting, 
resisting, opposing, impeding, intimidating, or in­
terfering with federal officer, and was sentenced by 
the Uniled States District C(lurt l(lr the District of 
IIawai;i, David A. Ezra, J. Defendant appealed. 

Holdings: On denial of rehearing, the Court of Ap­
peals, Ko:£inski, Chid Judge, held lhat: 
(l) prosecUTors' misconduct was not prejudicial TO 

defendant; 
(2) instruction did not require unreasonable infer­
ence of guilt from defendant's flight; 
(3) defendant was not deprived of due process and 
fair trial rights regarding assault count: 
(4) instruction regarding forcible assault constituted 
reversible error; and 
(5) sentence enhancement for obstruction of justice 
by perjury was waJT3nted. 

Aftinned in part, reversed in part, and remanded. 

Bybee, Circuit Judge, tiled op'JlJon concurring in 
part and dissenting in pan and would grant petition 
fi.)r rchearing. 

Opinion, 578 F.3d 1005, superseded. 

West IIeadnotes 
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Page I 

... -I-4-CriQ:liP''' I aw.110 C=>lQ)O(l) . 

110 Criminal Law 
I IOXXIV Review 

IIOXXIV(E) Presentation and Reservation in 
I.ower Court of Grounds of Review 

11OXXIV(E)1 In General 
IIOkJ030 Necessity of Objections in 

General 
110kI030(J) k. tn General. Most 

Cited Cases 
Where criminal defcmhmt's trial lawyer lailed to 
object to errors his new lawyer raises on appeal, re­
view is for plain error. 

121 Criminal Lltw I J() €:=>2045 

1 10 Cl'itninal Law 
I IOXXXI Counsel 

110XXXI(D) Duties and Obligations of Pro­
secuting Attol1leys 

110XXXI(D)5 Presentalion ()l" Evidence 
IIOk2043 Examination of Accused 

IIOk2045 k. Cross-F,)(amination. 
Most Cited Cases 
Prosecutor may not ask a defendant to comment on 
the truthfulness of another witness. 

131 Criminal Lltw 110 ~2()45 

110 Criminal Law 
IIOXXXI Counsel 

110XXXI(D) Duties and Obligations of Pro­
securing Anorneys 

IIOXXXI(D)5 Presentation of Evidence 
I IOk2043 Examination of Accused 

IIOk2045 k. Cmss-Examinali(Jn. 
Most Cited Cases 
Prosecutor's questioning during cross-examination 
in defendant's trial on two Counts of assaulting fed­
eral officer constituted misconduct, where prosec­
utor asked defendant to c()mment on truthfillness of 
other witnesses, prosecutor pined own credibility 
against defendant's credibility, and prosecutor's im-

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works. 
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proper questioning was organizational theme J()r his 
entire cross-examination. 18 U.S.C.". § I II(a, b). 

I 10 Criminal Law 
IIOXXXI Counsel 

110XXXI(F) Arguments and Statements by 
Counsel 

110k21M Rcbuual Argument; Responsive 
Statements and Remarks 

IIOk2174 k. Comments on Evidence 
or Witnesses. Most Cited Cases 
Although prosecutor was entitled TO rebut defend­
ant's suggestion that military police officers were 
motivated to lie at defendant'S trial on two counts 01' 

assaulting federal officer, prosecutor's comments 
dUl'ing closing argument crossed line into imper­
missible vouching, since prosecutor stated that gov­
ernment stood behind of/ieers, and commented that 
officers had been promoted with no adverse action 
whatsoever after intemal military investigation, 
clearly suggesting that inj(lrmation not presented to 
jury, but available to investigators, supported or. 
ficers'testimony. 18 V.S.c.A. § I I I (a, b). 

151 District. and Prosecuting Attorneys 131 cC= 
3(.5) 

131 District and Prosecuting Auorneys 
131 k3 Deputies, Assistants. and Substitutes 

13 1 k3(.5) k. In General. Most Citcd Cases 
When the United States Attorney endows lawyers 
with the pl)WerS or federal prosecutors, he has a. re­
sponsibility to properly train and supervise the pro­
secutors so as to avoid trampling defendants' rights. 

[61 Criminal Law 110 ~117).3 

II () Criminlil Law 
110XXIV Review 

IIOXXIV(Q) Harmless and Reversible Error 
11 Ok I 171 Arguments and Conduct of 

Counsel 
11 Ok I 171.3 k. Comments on l::vidence 

. or Witnesses, or Malters Nol Sustained by Evid-

Page 2 

ence. Most Cited Cases 

110 Criminal Law 
II OXXIV Review 

110XXIV(Q) Harmless and Reversible Error 
1 10k 1171 Arguments and Conduct of 

Counscl 
11 Ok 1171.8 Presentation of Evidence 

II Ok 1171.8(2) k. Cross-Ex-
amination. Most Cited Ca!)es 
Prosecutorial misconduct involving asking defend­
ant to comment on truthfulness of other witnesses 
and vouching during closing argumenls did nol pre­
judice defendant, at his trial Oll two counts of as­
saulring federal officer, since misconduct did not 
affect outcome of proceedings as government 
presented physical evidence of defendant's guilt., in­
cluding injury to one of his knuckles, slale police 
officer testi tied to defendant's extreme intoxication, 
state police officer and military police officer testi­
fied that defendant used profanity and stmggled 
during arrest, four witnesses undennined defend­
ant's credibility, and belated curative instrucrion 
was given t.o ameliorate vouching. 18 V.S.C.A. § 
111(a,b). 

(7J Criminal Law 110 €=>778(11) 

110 Criminal Law 
IIOXX Trial 

110XX(G) Instructions: Necessity, Requis­
ites, and Sufficiency 

110k778 Presumptions and Burden of Proof 
110k778(J 1) k. Flighl or Surrender. 

Most Cited Cases 
An instruction that jury can inter consciousness of 
guilt from defendant'S flighr is proper only if lhe 
evidence supports a chain of unbroken inferences 
from (l) defendant's behavior to flight, (2) flight to 
consciousness of guilt, (3) consciousness of guilt to 
consciousness of guilt concerning the crime 
charged, and (4) consci{)usness of guilt conceming 
the crime charged to actual guilt of the crime 

<D 20 I 0 Thomson Reuters. No Claim to Orig. US Gov. Works. 
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charged. 

1 J 0 Criminal Law 
110XX Trial 

110XX(G) InslrucLions; Necessity, Requis­
ites, and Sufficiency 

II Ok778 Presumptions and Burden of Proof 
llOk778(11) k. Flight or Surrender. 

Most Cited Cases 
In evalualing an instruction that jury could i.nfer de­
fendant's consciousness of guilt from his night, re­
viewing Cllurt considers whether the defendant 
knew the police suspected him of a particular crime 
and whether the defendant fled immediately after 
the crime. 

19/ Criminal Law 110 (:::::::>1038.1(1) 

110 Criminal Law 
I loxxrv Review 

11 OXXI V(E) Presentation and Reservation in 
Lower Court of Grounds of Review 

110XXIV(E)) In General 
11 Okl 038 Instructions 

II Ok 1038. I O~jections in General 
110kl038.1(1) k. rn General. 

Most Cited Cases 

Criminal Law 110 €;=lIS2.21(1) 

110 Criminal Law 
110XXIV Review 

11 OXXIV(N) Discretion of Lower C(Jurl 
I 10k I 152 Conduct of Trial in General 

11 Ok I ) 52.21 Instructions 
II Ok I (52.21 (I) k. In General. M()st 

Cited Cases 
When criminal defendant has objecled to a jury in­
struction at trial, review is fol' abuse of discretion. 

POI Criminal Law 110 €=178(1l) 

) 10 CriminO:iI Law 
110XX Trial 

03:04:05 p.m. 01-19-2010 7/27 
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Page 3 

11OXX(G) Instructions; Necessity, Requis­
ites, and Sufficiency 

.. __ . __ -1.1 Ok7.7.& PresumplioI!.l!. . .lID.d.BYrdm..Qf.Em.Qf. .. 
11 Ok778(11) k. Flight or Surrender. 

Most Cited Cases 
Instruction that jury could infer from defendant's 
flight that he was conscious of his gUilt for assault­
ing and inllicting bodily injury on federal officer 
was supported by evidence vI' chain of unbroken in­
ferences from defendant's behavior to his flight, l() 

his consciousness of guilt. to his consciousness of 
guilt concerning crime charged, and to his actual 
guilt or crime charged; after striking offlcer in face, 
defendant would have been aware that police sus­
peeled him of crime when he fled scene, chain of 
inferences was not broken when defendant reported 
that his car was stolen, as jury could have inferred 
that defendant made false report to set up imaginary 
car thief as fall-guy fol' crime, and jury would not 
have mistakenly inferred lhat instruction applied to 
defendant'S firs! aTIempt to flee, as no reasonable 
inference could be made that defendant was con­
scious of guilt bccause he Oed prior lo committing 
crime. IS U.S.c.A. § 111(b). 

[1 J I Constitutional Law 92 ~4679 

92 Constitutional I.aw 
92XX V 11 Due Process 

92XXVIT(TT) Crimi.nal Law 
92XXVIl(H)5 Evidence and Witnesses 

92k4679 k. Cross·F.xamination. Most 
Cited Cases 

Constitutional Law 92 €=4690 

92 Constitutional Law 
92XXVII Due Process 

92XXVll(H) Crirnin.al Law 
92XXVTI(lI)5 Evidence and Wimesses 

92k4690 k. Vouching for Witnesses; 
Bolstering. Most Cited Cases 

(Fonncrly 92k4629) 

Crimjnal Law 1 J 0 €:=>2045 

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works. 
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110 Criminal Law 
IIOXXXI Counsel 

Page 4 

Obstructing Justice 282 €=:::oJ8 

........................... J.JOXX~m. ... l).Yties .. f!!.tQ._QhUgationli._QLP.IQ:-_ ............ " .. 282 Obstructing Justice .. _ .... _._._._ .. _ ......... _ . __ ... _ .... _ ............. __ ..... . 
secuting ALLomeys 282k 17 Trial 

110XXXI(D)5 Presentation or Evidence 282k 18 k. Instructions. Most Cited Cases 
110k2043 Examillation of Accused Instruction that jury could convict if defendant in-

IIOk2045 k. Cr(>~~-Examinati(}n. tenrionally used force in assaulling. resisting, or in-
Most Cited Cases timidating federal officer, and clarification that 

Criminal Law 110 ~2200 

110 Criminal Law 
110XXXI Counsel 

IIOXXXT(F) Arguments and Statements by 
Counsel 

110k2191 Action of Court in Response to 
Cllmment~ (lr Conduct 

11Ok2200 k. Comments on Evidence 
or Witnesses. Most Cited Cases 
Prosecutor's multiple errors by improper cross­
examination questioning and vouching during clos­
ing argument did not render defendant's trial on two 
counts of assaulting federal ofliccr fundamentally 
unfair, precluding defendant'S claim of deprivarion 
of his rights to duc process and ('air trial, since pro­
secutor's improper questioning only highlightcd 
credibility judgment that defendant was himself 
asking jury t(l make, and vouching paired with cur­
ative instmction did not make defense far less per­
suasive than it otherwise might have been. 
lJ.S.CA. Consl.Amend. 5. 

II2J Criminal Law 110 C=::>1038.1(4) 

110 Criminal Law 
1 I OXXIV Review 

110XXIV(E) Presentation and Rcservation In 

Lower Court of Grounds of Review 
II OXXIV(F.) I Tn General 

11 Ok 1038 InstructioJls 
IIOkI038.1 Objections in General 

II Ok I 038,1 (3) Particular 111-
stnlcrions 

IIOkI038.1(4) k. Elemenrs 
of Offense and Defenses. Most Cited Cases 

there was use of force when one person intention­
ally physically intimidated another, constituted 
plain error, even though statute prohibited any force 
againsT federal officer, since instruction defined 
"force" out of statute entirely by equaTing force 
with physical intimidation so that jury could have 
convicted defendant for no more than purposefully 
standing in manner that emphasized his size and 
strength, and statute required proof of assault, but 
physical intimidation would not always constitute 
allsauh. 18 LJ.S.C.A. § III (a). 

113J Criminal Law 110 €=>1038.1(4) 

110 Criminal Law 
I 10XXIV Review 

IIOXXIV(E) Presentation and Reservation in 
Lower Court of Grounds of Review 

II OXXIV(E) I Tn General 
\ 10k 1 038 Instructions 

II Ok 1038.1 Objections in General 
11 Ok 1038.1 (3) Particular In-

StlUctiollS 
IIOkJ038.1(4) k. Elements 

of Offense and Defenses. Most Cited Cases 

Obstructing .Justice 282 ~18 

282 Obstructing Justice 
282k17 Trial 

282k 18 k. Instructions. Mtl~t Cited Cases 
Plainly erroneous instruction defining force as 
physical intimidation, under criminal statute pro­
hibiting forcibly assaulting, resisting, opposing, im­
peding, intimidating, or interfering with federal of­
ficer and requiring proof of assaulT, warranted re­
versal (If verdict against defendant, on grollnds that 
he might not have betn convicted absent error, be-

© 20 I 0 Thomson Reuters. No Claim to Orig. US Gov. Works. 
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cause no strong and convincing evidence of force 
or assault excused instruction; otlicer stated that 

03:04:46 p.m. 
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Page 5 

..... _._ ........ she was '.'not a hundred percent confident" thaI dc-...... _ .. __ . ____ The opinion is amended til replace the' fjrs! two sen- ............... . 
lendant said he was going to attack officer, and, tences of the first full paragraph on page 1 1321 o( 
while at times officer sHid that defendant "started thc slip opinion with the following: 
running" in her direction, at other times she said he 
merely "looked like he was starling to come run­
ning." 18 U.S.C.A. § 111(a). 

114] Sentencing and Punishment 350H €::=761 

350H Sentencing and Punishment 
350H[V Sentencing Guidelinc!; 

35OJIIV(C) Adjustments 
350HIV(C)2 Factors Increasing 

Level 
Otfense 

350Hk761 k. Obstruction of Justice. 
Most Cited Cases 
Defendant's sentence upon conviction of two counts' 
of assaulting I'edeml ol1iccr warranted obstruction 
of justice enhancement based on defendant's pel'­
jury on stand, !iince defendant concocted fanciful 
story, and then to cover one lie, lied again and then 
lied again. 18 l/.S.C.A. § 111(a, b). 
*1157 Edward H. Kubo, Jr., United States Attor­
ney; Lawrence L. Tllng, Assistant United States At­
tomey, IIonolulu, HI, for plaintiff-appellee the 
United States of" merica. 

Peter C. Wolff: Jr., Oftlce of the Federal Public De­
fender, Honolulu, HI, for defendant-appellant Rex 
T. Harrison. 

Appeal from the United States District Court for the 
District of Hawaii, David A. Ezra, District Judge, 
Presiding. D.C. No.1 :07-C.R-00384-D/\ E-I. 

Before: ALEX KOZINSKI, Chief Judge, JAY S. 
BYBEE and CONSUELO M. CALLAHAN, Circuit 
Judges. 

*1158 Opinion by Chief Judge KOZINSKI; Partial 
Concurrence and Partial Dissent by Judge BYBEE. 

<Although the evidence under count 2 would have 
been sufficient to support the jury's verdict, had the 
jury been properly instructed, it was ambiguous. 
Officer Kirby testilicd that she would not have 
ordered her dog to attack "without fHarrison] say­
ing thal he was g()ing to do something to me," but 
she also said she was "not a hundred percent COn­

fident that he said he was going to attack me." And 
while at rimes Officer Kirby said that Harrison 
"started running" in her direction, at other times she 
said he merely "looked like he was starling to come 
funning."> 

Appellant's Petition for Rehearing and for Rehear­
ing En Banc is otherwise denied. See Fed. H..App. 
P. 35, 40. Judge Bybee would grant the petition. 

No further petitions for rehearing or rehearing en 
bane may be filed. 
KOZINSKI, Chief Judge: 

Everyone could have done more to protect defend­
ant's rights at trial. 

This is a tale of two Rex Harrisons. The first is the 
Harrison of Officers Jenkins and Kirby, TWo milit­
ary 'police otlicers, who del:>cribe a man so drunk he 
could barely !)land straight. A man who reeked of 
alcohol at a disIance of six feel. Who snarlcd, "I 
don't think I should have to give you shit" when 
asked for his driver's license. A man who punched 
Officer Jenkins ill the face and told Officer Kirby, 
"I'm not afraid of you and T'm not afraid of your 
fucking dog." 

TIle second Rex Harrison is the man or his own 
telling. This Harrison had only "a couple of beers 
with dinner." When confronted by the officers, he 

© 20 10 Thomson Reuters. No Claim to Orig. us Gov. Works. 
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Page 6 

humbly apologized for trespassing. TIlis Harrison mentioned during closing that the officers had been 
was calm and non-confrontational; he had the milk promoted "with no adverse action whatsoever" after 
c>C human kindness k. the quart. in. eV.ID."'yein .. He ..... __ . _ ...... _ .. an internal military investil:ation. _....Ihi.s. cJearly_._ ..... . 

_ .. _ ........................... certainly ~~ver hit anyone. "suggestfedl that infonnation not presented to the 

TIle jury must have believed the first story because 
it convicted Harrison of two counts of assaulting a 
federal oflieer. He appeals. 

II 

[1 J Except where otherwise noted, IlalTison's trial 
lawyer failed to object to the errors his new lawyer 
raises on appeal. We therefore review for plain er­
ror, asking the usual questions, including whether 
there was prejudice. See, e.g., United States \'. Re­
cio, 371 F.3d 1093, 1100 (9th (:ir.2004). 

Count I 

A. Harrison was convicted of assaulting Officer 
Jenkins and intlieling "bodily injury." 18 U.S.C. § 
II ((b). lIe complains that the prosecutors engaged 
in improper questioning during cross-examination 
and improper "vouching" during c/o!->ing argumenls. 

[2][3] II'S black lener law that a pn)secutor may not 
ask a defendant TO commem on the truthfulness of 
another witness, Uniled STClles v. Combs, 379 f..3d 
564, 572 (9th Cir.2004), Uniled .r.,·tafe.~ v. Oeston, 
299 F.3d, 1130, 1136 (9th Cir.2002), but the pro­
!->ccutors here did just that. One prosecutor asked: 
"You're saying that (they're] going on the stand, 
swearing an oath to testifY to the truth and then ly­
ing ... ?" "'1159 'He even pitted his own credibility 
against Harrison's, asking, "So I'm in the conspir­
acy against you, is that right?" These were not isol· 
ated incidents: ImpTC>pcr questioning was an organ­
izational theme for the prosecutor's entire cross­
examination. 

[4J The vouching was similarly patent. The govern­
ment was entitled lcl rebut Harrison's suggestion 
that Officers Jenkins and Kirby were motivated l(l 

lie, but it crossed the line when one prosecutor 

jury," but available to the investigators, supported 
the officers' testimony. UniTed .s·lares v. Necol!chea. 
986 F.2d 1273, 1276 (9th Cil'.1993). And it would 
be hard to find a clearer case or "placing the 
prestige of the govemment behind a witness," id. 
than the prosecutor's statement that the 
"[glovenunent stands behind" Officers Jenkins and 
Kirby. 

(5) The govemment concedes the impropriety of 
many of these statements, but points out that the 
prosecutors were Special Assistant United States 
Allomcys vn IOlln from the military. That's no ex­
cuse at all; when the United Statel; Attorney en­
dows lawyers with the powers of federal prOSec­
utors, he has a responsibility to properly train and 
supervise them so as to avoid trampling defendants' 
rights. Indeed. everyone involved could have done 
better: The defense attorney should have objected 
as soon as he saw the prosecutors step out of line. 
And the respected and experienced district judge 
should not have tolerated this protracted exhibition 
of unprofessional conduct. 

[6J Nevertheless, Harrison must also show preju­
dice, and he hasn't. Harrison insists the govern­
ment's elise was' "not overwhelming, but consisted 
of no more than a credibility contest. ... " But the 
govemment presented physical evidence or Harris­
on's guilt, including an injury to one of his 
knuckles. Harrison admincd making a spuri()us 9' , 
stolen-car call when he knew full well his car was 
with the Mrs. 1\ state police officer who saw Har­
rison later that night testified to his extreme intox­
ication. And both the state police officer and a third 
MP testified that Harrison used profanity and 
stnlggled wh ilc being arrcslcd. t\ Iter four witnesses 
undennined Harrison's credibility, W~ cannot say 
the prosecutors' misconduct "affected the outcome 
of the district court proceedings." United SImes v. 
Olano. 507 U.S. 725, 734, 113 S.Cl. 1770, 123 

10 2010 Thumson Reuters. No Claim to Orig. US Gov. Works. 
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I .. Ed.2d 508 (1993). Any prejudice from the vouch­
ing was also ameliorated by the judge's belated cur-
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cause he fled prior to commining the crimt:. 

ative instruction. See Combs 379 F.3d at 575. ___ .... _._._._ ...... _._.1111 C. Harrison su~~ests .that the lDultiple errors Jll ..... ,. _.- ....... -... -.--. --- .... --.. -.--------.----= trial deprived him or his due process and fair trial 

Harrison relies on Geston and Combs. but they are rights and urges us to reverse under a "cumulative 
not on point. Comh.r reduced to a pure credibility effects" theory_ But the errors did not render the tri-
contest between a defendant and two witnesses. 379 al "fundamemally unfair." Parle v. Runnels, 505 
F.3d at 573. In Cescon. because a prior trial resulted F.3d 922, 927 (9th Cir.2007). The prosecutor's im-
in a hung JUI'Y, we inrerred that the ease was a close proper questioning only highlighted a credibility 
one and thought the prosecut.ol"s misconduct might judgment that Harrison was himself asking the jury 
well have tippec.lthc balance. 299 F.3d at I J 36. to make. And thl) prosecutor's vouching, when 

[7][8][9] B. Harrison claims the jury should not 
have been insn"llcted that it could infer cCmSCi(lUS­
ness of guilt from his /'light. Such an instruction is 
proper only if the evidence supports "a chain of un­
broken inferences" from (I) defendant's behavior to 
flight; (2) l1ight to cvnsciousness of guilt; (3) con­
sciousness of guilT to consciousness of guilt con­
cerning the crime charged; and (4) consciousness of 
guilt concerning the crime charged to actual guilt of 
the crime charged. United SlateS v. Dixon, 20 I F.3d 
1223, 1232 (9th Cir.2000). Courts consider 
"whether the defendant knew the police suspected 
him of a *1160 particular crime" and "whether the 
dclcndant fled immediately after the crime." fd. 
Han'ison objected at trial, so we review for abuse of 
discretion. United STales v. Perkins. 937 F.2d 1397, 
140 I (9th Cit. 199 I). 

[10] With respect to count I. all the necessary infer­
ences were supported. Having stnlck an officer in 
the face, Harrison w(luld have been aware that po­
lice suspected him of a crime. Arid Harrison surl::ly 
did flee the scene. Harrison claims the chain of in­
ferences was broken when he reported his car as 
stolen. But the jury could have inferred that he 
made a fal!)c rep(lrt in an effort to set up an imagin­
ary car thief as the fall-guy ror his crimes. Nor can 
we say the instruction was invalid because the jury 
might have mistakenly thought it applied to Hanis­
on's first attempt to run away, prior to ~lriking Of:' 
ticer Jenkins. The instnlcrion permitted the jury to 
draw a reasonable in terence; it did not require an 
unreasonable one. No reasonable jury would have 
inferred that Harrison was conscious of guilt be-

paired with a curative instruction, did n()l make the 
defensc "rar less' persuasive than it might 
fothelwise] have been." Id. (quoting Chtlmhers v. 
Missi.rsippi, 410 U.S. 284, 294. 93 S.Ct. 1038, 35 
L.Ed.2d 297 (1973». 

Count 2 

Harrison was also convicted llf torcibly assaulting, 
resisting, opposing. impeding, intimidating, l)r in­
terfering with Officer Kirby. 18 U.S.C. § I 11 (a). 
Harrison Challenges his conviction based on the 
same prosecurorial misconduct and an additional 
erroneous jury insnllction. 

A. The misconduct once again was not prejudicial. 
To be SUl'e, because there wCre no witnesses other 
than Harrison and Officer Kirby, this parr of the 
case did reduce to a credibility contest akin to Ce­
stem or Cum b.\'. But once the jury believed that Har. 
rison struck Otlicer Jenkins, it was not going to be­
lieve Harrison when he claimed he was a perfect 
gentleman Towards Officer Kirby. 

r 12J n. The district court told the jury it could con­
vict if "the defendant intentionally lIsed force in as­
saulting, resisting, or intimidating" Ofticer Kirby, 
and it clarified that "[tJhere is use of fOrce when 
one person intentionally physically". intimidates ... 
another." That was plain error. While "a defendant 
may be convicted of violating section ] 1] if he ... 
uses any force whatsoever against a federal of­
ficer," including a mere threat or fClrce, United 
States v. Sommer:Hedl. 752 F.2d 1494, 1496 (9th 
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Cir.1985), the instruction here defined "force" out III 
of the sranne entirely by equating it with physical 
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_. ___ ................ intimidation. M.. .. .i.n.ml.!.~_...the......j.!m!._~~ ..... __ .. _ .. _ .. _ll41 Harrison..al.s.o challenges the djSICjcl COlJd'S~_._ .. 
convicted Harrison ror no m()rc than purposefully 
standing in a way that emphasized his size and 
strength. The inslruclilln was likewise improper un­
der United Slales v. Chapman, whieh clarified allcr 
Harrison's trial that section III always requires 
proof of an assault. 528 F,3d 1215. 1222 (9th 
Cir.2008), Just as physical intimidation need not in­
volve usc or f()rce, it will not always constitute as­
sault, 

1<1161 [131 We cannot find the "strong and convin­
cing evidence" of force or assa.ult that might excuse 
this instruction under plain error review. See United 
STares v, A(fe.rahin, 4JJ F,3d 1.148, 11 S8 (9th 
Cir.20(6). The government Jiuggests that the jury's 
verdict on the third (srate law) COUnt of the indict­
ment shows that it necessarily found the missing 
elements, bur that count involved conduct at an cn­
tirely different time. 

1\ lthough the evidence under count 2 would have 
been sufficient to support the jury's verdict. had the 
jury been properly instnlcted, it was ambiguous. 
Onicer Kirby lcslillcd that she would not have 
ordered her dog to attack "without [HarrisonJ ~ay­
ing that he was going to do something to me," but 
she also said she was "not a hundred percent con­
fident that he said he was going to attack mc." And 
while at times Officer Kirby said that Harrison 
"slarted running" in her direction, at other times she 
said he mcrely "Iookcd like hc was sLarling t(J come 
running:' Celtainly the evidence did not compel a 
finding (If "f(Jrcc" under Sorllmer.~f~!dl-much less 
"assault" under Chapman. 

Because Harrison might not have been c()nvictcd 
absent error below, we reverse with· respect to count 
2. We need not decide wht:ther thc court erro­
neously instructed the jury that it could infer con­
sciousness of guilt under count 2 from !Iarrison's 
flight afier his encounter wilh Officer Kirby, 

hancement of his sentence for lying on the stand. 
We review for clear error, asking whether the dis­
trict court could have found (I) that Harrison gave 
false teslimony, (2) on a material matter, (3) with 
willful iment. United :.,'ta{e,l" v. Garro, 517 F.3d 
1163, 1171 (9th Cir,2008), According to Han-ison, 
the fact that he stuck to his story after trial sh(Jw!; 
that he "honestly, if somewhat delusively," be­
lieved his own lestimony. Rut, after observing Har­
rison's demeanor, the district court concluded that 
he "concocted, a fanciful story, and then ill order to 
cover one lie, lied again and then lied again:' In 
light of the patent discrepancy between Harrison's 
testimony, the physical evidence and the testimony 
of every other witness, we cannot say that was clear 
errOr. 

* * * 

We uphold the judgment of conviction with respect 
to count I and reverse with respect to CDunt 2. We 
also vacate IIarrison's sentence. See United Stotes 
v. Ruiz-A Iva,'Cz, 211 F 3d 1 I 81, I 184 (9th 
Cir.2000). This partial affirmance does not condone 
what happened at trial, Rather, this mixed result 
suggesls only that trials can sometimes serve justice 
despite strenuous efforts to the contrary. 

AFFIRMED IN PART, REVERSED IN PART 
AND REMANDED. 
BYBEE, Circuit Judge, c(lncurring in part and dis~ 
senting in part: 
, agree with the n1a:jority that lIarrison's cOllviction 
on count twO must be reversed because the jury in­
struction on That COUnt was faulty under our de­
cision in United StaTes II. Chapman. 528 FJd 1215 
(9th Cir.2008). I respectf"uJly dissent, however, 
from the majority's affirmance of Harrison's convic­
tion on count one, TIlis case is controlled by two 
decisions holding lhal improper prosecutorial ques­
tions regarding the credibility of witnesses consti­
tuted plain error requiring reversal of the defend-
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ants' convictions. See UniTed Stules v. Comhs, 379 
F.3d 564 (9Th Cir.2(04); *1162Unired States v. Ge-
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_ .. ___ . __ , .... sron. 2~9 F.3d 1130 (9Th Cir.20(2). Distilled to jts 

Harrison, for his part, told a markedly different 
story at trial. According to Harrison, he had two or 
three beers aT a friend's bouse, hilt stopped drinking 
between 6:30 and 6:45 p.m. Harrison went home, 
but left just before 10;00 p.m. in response to a 
tTiend's invitation to come to a party near the beach. 
Upon arriving at the beach, Harrison was unable to 
fmd his friends, so he parked in lhc area near the 
bushes. At that point, Officers Jenkins and Kirby 
approached and told him he was on military prop­
erty. Harrison apologized, told them why he was on 
the beach, and offered lo leave, but the officers de­
manded to see identification and would not aJl()w 
him to depart. A ncr all(lwing the officers to run his 
Hawaii driver's license, Harrison asked again if he 
could leave, but the otTicers told him "No, you can­
not go. We're not letting you go that easy. We're 
not letting you go without-withom: finding 
something on you." Harrison protested the treat­
ment he was receiving alld claimed it was harass­
ment, but Officer Jenkins told him that he could do 
whatever he wanted, and palled his gun. 

essence, the case against Harrison consisted of little 
mOl'e than a credibility contest between him and the 
two military police officers whom he accused of 
abusing their authority. In light of' the extensive 
misconduct at trial, and the connicting evidence of 
Harri!;(ln's guilt, I cannot say with confidence that 
he would have been convicted of assaulting Officer 
Jenkins in the absence of the prosecmor's improper 
questioning. 

Because the m~i(lrity neglects to set forth the facts, 
I am going to present them hrielly. 

The eveIits at issue in this case took place on 
"Army lieach," a portion of Mokuleia Beach in 
Oahu. The Anny declared the area off-limits at 
night and military policc patrolled the beach each 
evening to enforce rhis prohibitioll. On the night (If 
March 9, 2007, military police officers Travis Jen­
kins and Amber Kirby were patrolling the beach 
with Kirby's narcotics dog. At approximately] 1:53 
p.m., the of'fiecrs saw HalTison's silver Mazda 
parked near the beach. 

Harrison and Officers Jenkins and Kirby offcr con­
flicting accounts of what occurred next. According 
to the officers, Harrison refused multiple directives 
to leave tlle beach and instead yelled profanities at 
lhem. In r(;)sponse tlJ Harrison's display, the officers 
requested his identification and vehicle registration 
information; after a brief period of grudging co· 
operation, Harrison atlempted to flee the officers by 
nllming towards nearby bushes. When Officer Jen­
kins attempted to bring Harrison back, Harrison 
punched him in the face. Officer Kirby eventually 
caught up with Harrison in the w,lOdli, where Har­
rison again mouthed profanities at her. Officer 
Kirby was frightened by Harrison's movements to­
wards her bur her narcotics dog refused lo attack 
Harrison and he was thus able to flee the scene. 

Harrison then started walking towards the bushes. 
Officer Jenkins jumped on top of him and both mCn 
hit the. ground hard, with Harrison using his right 
hand to break the fall. Harrison then ran for the 
bushes to get help. He denied both punching Of­
ficer Jenkins and assaulting OlTiccr Kirby while lhe 
two were ill close quarters in the bushes. 

Officer Kirby then returned to the scene of these 
disputed events and two Hawaii state police of­
ficers, Kenneth Roberts and Kalai Phillips, arrived 
at the beach a few minutes after being called. After 
about an hour, Officer Roberts left the scene and he 
received a dispatch indicating that Iiarrison*1l63 
had contacted the Hawaii P()lice Department claim­
ing that his car had been stolen. Officer Roberts in­
formed his field supervisor that Harrison was the 
individual for whom the military was looking. 01:' 
ticer Roberts invited IIarrisoll to accompany him to 
Army Beach lo rclrieve his car, which Han-ison 
agreed to do. Upon their arrival, OfTicers 1cnkins 
and Kirby, with the assistance of the Hawaii police 
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officers, placed Harrison under arrcst 

. __ . ___ ....... Q.n._August 9. 2007, a .federal grand jury in the djs­
triCl of Hawaii indicted I [arrison for, among other 
Things, assault on a federal officer. in violation of 
18 1l.~.C, §§ 11 1 (a)(1) and (b), against Officcr Jen­
kins, and misdemeanor assault on a federal officer, 
in violation of 18 U.s.C. § 111(a)(I). against Ot:. 
/ieer Kirby. Ai'ter trial, the jury convicted Harrison 
of both counts. 

IT 

To their combined credit. neither the majority nor 
the government attempts to defend the (lutrageous 
behavior or the lead prosecutor in this case. Indeed, 
the prosecutor's veracity·based ljuc$t1oning was so 
eXlensive that summarizing it all is no easy lask, [ 
counted at least lwcnty·six separate questions of 
this nature. The subjects covered by these impr<lper 
questi(lTIs included, bUT were nOT limited to, the fol­
lowing: (I) Whethcr Oflicer Kirby had "made up" 
the claim that IIarrison charged at her and that shc 
drew her weapon in response rER 601]; (2) whether 
the government's wiLnesses similarly made lip the 
location where Harrison's car was parked [ER 602J; 
(3) whelher Officers Jenkins and Kirby had lied in 
asserting that Harrisun hard!$sed them [ER 602-031; 
(4) whether both officers lied in claiming thal they 
told Harrison lhat he was on ArnlY property and 
thus needed to leaye [ER 604]; (5) whelher the of­
ficers were in a conspiracy against him [ER 604J; 
(6) whether Orficers Jenkins, Kirby, and Robens 
were "diny cops" fER 605J; (7) whcther Harrison 
wal; "saying that their rsicl going on the stand, 
swearing an oalh to testilY to the truth and then ly­
ing against rhim]" [l!R 605]; (K) whether Ortleers 
Jenkins and Kirby made up the claim that Harrison 
told them that he used to be in lhe Air Force [ER 
611 J; (9) whetller other witnesses who testified that 
they saw swelling un Officer Jenkins's face shortly 
after the disputed events occurred werc lying lER 
617J; (10) whether OfficeI' Kirby made up the claim 
rhat Harrison told her, from the bushes, "F~- * * you 
and your f* II< II< fir >if ' dog, I'm nol afraid (If you and 
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your r" >if .. 4< .. , dog" lER 623]: and (11) whether 
Officers Kirby and Jenkins, as well as Invcstigator 

......... __ Slltherland had lied in claiming rhaT".Harrison 
"cursredl lip a storm" at all three of them [ER 
636·37J, The prosecutor closed his crOSS-ex­
amination by asking Harrison whelher the officers 
were "in cahoots against him" and whether thcy had 
lied in order lo get him in trouble. rER 641], The 
prosecutor even took the extraordinary step of pit­
ting his (lwn credibility against Hanisan's. 

As Harrison correctly notes and the majority ac· 
knowledges, the prosecutor's improper questioning 
was not simply a matter of one or two isolated in­
cidents; it was the underlying theme of tIle prosec­
utor's entire cross-examination. [Biue Br. 37; M~i. 
Up, at 1158-59 J. Virtually every line of the nial 
transcript devoted to the cross-ex.amination contains 
objeclionable content. [ndeed, the ext.ensive sum­
mary above acmally understates the pr()secutor's 
misconduct. In response to some of the prosecutor's 
questions, Harrison initially resisled the conclusion 
tJlat discrepancies between his testimony and thal of 
vther wilnesses were the result of deliberate mis­
representations, and the prosecutor * I ] 64 repealed 
several questions multiple times (often in a slightly 
diITercnt form) in an attempt to elicit additional 
statements from Harrison to the erfecl thal other 
witnesses were lying, rSee, e.g., ER 602-03, 605, 
641-42]. 

Jurors arc almost always contronted with conflict­
ing testimollY from different witnesses, Thai is why 
we have the jury; if there aren't any conflicts, then 
the case Can bc resolved on summary judgment (at 
least in the civil context). Resolving these he said/ 
she said contlicts is a fIrst-order determination. We 
expect lhc jurors 10 work through the conflicts and 
decide for themselves who, if anyone, has accur­
ately described the events. This The jurors must do 
"by assessing the witnesses and witness testimony 
in light of their own experience." (Teston, 299 F.3d 
at 1136 (internal quotation marks omitted). 

By con lras l •. we d(l not permit second-order ques­
tions: That is, we do nOl permit attomeys to suppon 
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or undermine witnesses by either vouching for their 
veracity ("Brutus is an honorable man") or brand-

Page I J 

rather than the defendant himself, another 
factoT that made the questioning here far 

. __ ............. _ ........ ing..Jb~. IlDrcliable_C.'AlLCreIIlDS .mL~ . .Ac.-................... . 
cordingly, "it is reversible error for a witness to 

.. ".w ... 1llJlI:e... damaging TO Harrisoll's....r:ighLJ.!l.JLfa.ir ... 
trial. 

testily over o~jection whether a previous wi1ness 
was telling the truth," Jd; ;"'ee also Combs, 379 F.3d 
at 572 (improper to ask witness whether law en­
forcement official was lying); Unired STates v, 
Sanchez, 176 F.3d 1214, 1219 (9th Cir.1999) 
(same). As the m~jority notes, counsel-regret­
tably-failed to object to the prosecutor's questions. 
Nonetheless, in Combs and Gest.on. the defendants' 
attorneys also did not object to improper veracity­
based queSTioning at trial but we nonetheless con­
cluded in both cases that such questioning consTi­
nned plain error requiring reversal "f the defend­
ants' convictions. 

1lI 

With all due respect to my colleagues in the m~jor­
ity, our decisions in Com.bs and Ges/.on mandate re­
versal of both of Harrison's convictions, The unpro­
fessional conduct in this case was far more extens­
ive than in Combs and probably Gesron as well. 
I'Nl In Combs, we found plain error based on a 
single exchange in which the' prosecutor in that case 
elicited testimony from the defendant that a Icdcral 
agent was lying (the prosecutor referred back to this 
exchange in his closing ar~rument). 379 FJd at 567. 
That exchange, although clearly improper, pales in 
comparison to what occurred here. 

PN I. I say "probably" because in Geslon 
wc provided the transcript of the govern­
ment'S questioning of lmc witness, but we 
merely observed that the government 
"[s]irnilarly" questioned a second witness. 
299 FJd at 1136. If the questioning of the 
second witness was indeed similar, the 
prosecutorial abuse in this case far ex­
ceeded the improper questioning in (Te­

STOn. Moreover, unlike in this case, the im­
proper questioning in Geston was limited 
to the testimony of two outSide witnesses, 

Of course, it is well c~tl1blished that "L w Jhen apply­
ing the plain error standard, we consider all circum­
stances at trial including the strength of the evid­
ence against the defendant.·' United Stare,s v, Rud­
berg. 122 F,3d 1199, 1206 (9th Cir.1997) (internal 
quotation marks omitted). Accordingly, we have af­
firmed convictions even after ackDl)wledging that 
improper veracity-based questioning occurred at tri­
al. See, e.g., United State.Y v. Ramirez. 537 F.3d 
1075, 1086-87 (9th Cil'.2008). 

Having said that, the government's evidence against 
Harrison was not nearly strong enough to justify af­
firmance of his conviction on count one. To be fair, 
Harrison almost certa.inly mischaracterized *1165 
events on several ()ccasions during his testimony at 
trial. Harrison testified that he only had "a eouplc 
of beers with dinner" several hours prior to his en­
counter with Officers 1cnkins and Kirby and that he 
was not intoxicated during any of the events in dis­
pute. However, Officer Roberts testified that Har­
rison's eyes were red, watery, glassy and bloodshot 
and that he smelled ~trongly of alcohol. Harrison 
also admitting donning a trash bag as clothing al'l.cr 
the incident, behavior tha.t is not generally associ­
ated with sobriety. When .Harrison callcd 911. he 
falsely (or at least misleadingly) reponed that his 
car was stolen, but he did not mention the incident 
with Officers Jenkins and Kirby or even allude gen­
erally to an encounter with military police. Harrison 
also did not tell Officer RobeI1s about his encounter 
with the lw() military police officers while Officer 
Roberts was transporting him back to the beach. 
Mureover, Harrison's account of his arrest was re­
fined by the four officers at the scene, who all testi­
fied that Harrison physically resisted and shouted 
profanities at them. 

The majority has great fun with Harrison's Story. 
IIowever. virtually all of the discrepancies relied 
upon by the majority involve collateral issues. Har-
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rison did himself no favors by denying that he res- evidence of the charged offense" was not particu-
isted arrest and claiming that he was not intoxic- larly strong and "lm]uch of it was equally consist-

.... __ ................. J~!.l,1d, bUl Han:ison was not charged with public .in:...... ___ ~~lIh... CQmbs's defense" leaYing the jllry with jl 

toxication, and count one had nothing to do with credibility dispute between Combs on the One hand, 
whether he resisted arrest after Ollicer Roberts and a DEA agent and jailhouse infonnant on the 
transported him back to the beach. Rather, the jury's other. 379 F.3d at 572-73. We concluded that this 
determination on count one turned solely on whetll- evidence was not strong enough to uphold Combs's 
er the jury believed that Harrison assaulted OJlicer conviction, As 1 noted above, the improper ques-
Jenkins when he and Otlicer Kirby initially en- tioning in this case was far *1l66 more extensive 
countered Harrison. than that at issue ill Comb.\'. 

The physical evidence bearing on this question 
didn't amOUJlt to a hill of beans. Investigator Suth­
erland testified that Officer Jenkins had a bruise on 
his face shortly after the initial encounrer wilh Har­
rison and he describcc..l the bruise as a "7 to 8" Oil a 
scalc from one to ten; however, Investigator Suther­
land took twO photographs of Otlicer Jenkins's face 
within hours of the q,iSPUICd events, neither of 
which depict any noticeable redness or swelling. [ 
Compare ER 415-16, with DSER 1-3], Even assum­
ing that Otlicer Jenkins's injuries were indeed far 
more severe than these photos indicate, any such in­
juries are quite arguably consistent with Han'ison's 
versi(lTI of events, in which he claimed that Jenkins 
initially tackled him and that bOTh of them then hit 
the ground hard. The majorily also relies upon testi­
mony of an injury to Harrison's knuckles, but we 
don't have any visual evidence indicating the sever­
ity of this injury; given the guvernment's seeming 
exaggeration of the injuries to Officer Jenkins's 
face, I am not inclined to take this testimony at face 
value (no pun intended) and the majority shouJc..In't 
either. In any event, while the ju!)' could have 
found this to be evidence of assaull. it also could 
have accepted Harrison's claim that any such injury 
was the incidental result of Jenkins having tackled 
him. Contrary to the majority's characterization 
then, the jury's determination on COUnt one indeed 
involved Hule more than a credibility contest 
hctween Harrison on the one hand, and Otlicers 
Jenkins and Kirby on the other. 

In C(}m".~. we laced an evidentiary landscape quite 
similar to the one at issue here: "the circumstantial 

Although the majority recognizes that the prosec­
utor's questions were improper. it essentially con­
cludes that the questions didn't matterbecallse they 
"on ly highlighted a credibility judgment that Har­
rison was himself asking the jury to make." Maj. 
Op. at 1160. This point, however, applies in almost 
any case in which a prosecutor asks impermissible 
second-order questions regarding the credibility of 
other witnesses. For example, there would ohvi­
ously have been no point in even asking such ques­
tions here jf Harrison had offered a legal defense or 
theory in which the credibility of opposing wit­
nesses was not at issue-such as entrapment, insan­
ity, or mistaken identity. Indeed, in (reston, we spe­
cifically noted that such questioning was particu­
larly improper "Li]n a case where witness credibil­
ity was paramount." 299 F.3d at 1137. 

This case provides a perfect example of the prejudi­
dal ef"leet of such questions. IIalTison may well 
have been lying about what happened between him 
and Officers Kirby and Jenkins. But it's nul as 
though his story was implausible-Officers Kirby 
and Jenkins would hardly be the lirst Jaw enf(lrce· 
menl oflicers to abuse their authority by harassing 
someone without provocation. And two additional 
facts lend at least some support to his story. First, 
OJ1'ieers Jenkins and Kirby paint a picture of Har­
rison as profane and belligerent but it is undisputed 
that he furnished his driver's license to them upon 
request; that's how They knew who he was. Second, 
if Harrison in fact knew he was guilty of assaulting 
two military officers, it is somewhat slrfinge that he 
would call the police and rerum to the beach to re-
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tricvc his car, panicularly since he had to have 
kllown that Officers Jenkins and Kirby had taken 
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Il is n{)t our role to weigh this evidence. It suffices 
to say that a jury could certainly believe that Har­
rison was borderline intoxicatcd and lhat his beha­
vior irritated Officers Jenkins and Kirby but non­
etheless conclude thar Harrison did not assault Of­
ficer Jenkins and that the officers forced the con­
frontation by arbitrarily refusing to allow him tll 
leave and then tackling him when he attempted to 
walk away. But by compelling Harrison repealedly 
to accuse four separate witnesses of lying and then 
ridiculing him directly thereafter, the prosecutor 
made it more dillicult for the jUly to perform its 
duty to independemly evaluate the credibility of the 
witnesses whc) ofteTed conflicting testimony. The 
prosecutor's questions were particularly hannful ill 
this case because some of them idcnlilicd conflicts 
thaT had no bearing on whether IIalTison had as­
saulted Officers Jenkins and Kirby, but were in­
stead dCliigncd to depict Harrison as an absurd, 
paranoid individual by f()rcing him repeaTedly to 
accuse other witnesses of lying. 

IV 

Because the only direct evidence or Harrison's guilt 
rose and fell on the credibility of two hardly disin­
terested witnesses-the precise issue that the prosec­
utor improperly and repemedly injected into his 
cross·examination of Harrison-! would vacate Har­
rison's conviction on count one. J thus respectfully 
dissent ITom that port.ion of the judgmenl. 

C.A.9 (Hawai'i),2009. 
U.S. v. Harrison 
585 FJd 1155,2009 Daily ](lumal D.A.R. 14,71 J 

END OF DOCUMENT 

© 2010 Thomson Reuters. No Claim to Orig. US GOY. Works. 
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EDWARD H. KOBO I JR. 
Assistant u. S. Attorney 
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Attorneys for Plaintiff 
UNITED STATES OF AMERICA. 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF HAWAII 

: .;' 

UNITED STATES OF AMERICA, CR. NO. 

Plaintiff, INDICTMENT 

~ .. - .. 
,,: ' "0' 

) 
) 
) 
) 
) 
) 
) 
) 
) 

[l8 U.S.C. § 2262 (A) (l)] 
VS. 

MICHAEL SANDERS, 

Defendant. 

---------------------------------} 
INDICTMENT 

The Grand Jury charges that: 

On or about July 4, 1997, in the District of Hawaii and 

elsewhere, MICHAEL SANDERS, lldid travel across a State line, to 

wit, between New Mexico and "Hawaii, with: the intent to engage in 

conduct that violates the portion of a protection order that 

involves protection against crediblelthreate of violence, 

repeated harassment, or bodily injury to the person for whom the 

II 
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protection order was issued, to wit, Mary Beth Sanders, and 

subsequently engaged in such conduct. 

All in violation of Title 18, United States Code, Section 

2262 (a) (1) • 

DATED: .-,( C" 
I {. I 1997, at Honolulu', Hawaii. 

----~J~--------

A TR 

FIRST ASSISTANT U.S. ATTORNEY 

ASSISTANT U.S. ATTORNEY 

United S~aees v. Michael Sanders, 
Cr. No. 97-____________ ; Indictment 
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U\\iVII"IlI\L-

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF HAWAII 

RlE01NM 
UNITED STATES DISTRICT COURT 

OlSTR1CT OF HAWAII 

OCT 2. 21991 

at ~'c1ock and~min.~, 
WAlTER A- Y. H. CHINN. CI.BK 

UNITED STATES OF AMERICA, 
Plaintiff, 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

CRIMINAL NO. 97-01079 DAE 

VS. 

MICHAEL SANDERS 

Defendant. 

---------------------------) 
JUDGMENT OF ACQUITTAL 

The Jury on ~o/~6/97, having found the defendant, 

MICHAEL SANDERS I not guilty, 

.. : 

IT IS HEREBY ORDERED that the Indictment file on September 25, 1997 

against MICHAEL SANDERS, be dismissed. 

Dated at Honolulu, Hawaii on 

cc: USA 
AFPD 
USPO, USM 
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Attorneys for Plaintiff 
UNITED STATES OF AMERICA 

03:08:59 p.m. 01-19-2010 

ft\.EO 1M 11E. RT 
~ STATES OlSTR\CTCOU 

UNlTE DlSll\\CT Of HAWAI\ 

·stV~~4,.· at. '~~aiJ$. 

IN THE UNITED STATES DISTRICT COURT 

21 127 

FOR THE DISTRICT OF HAWAII DA£ 
UNITED STATES OF AMERICA, CR. NO. 

97 01079 

Plaintiff, INDICTMENT 
[18 U.S.C. § 2262 (a) (1)] 

VS. 

MICHAEL SANDERS, 

Defendant. 

l:NPI CTMENT 

The Grand Jury charges that: 

On or about July 4 I 1997 I . J.n the District of Hawaii and 

elsewhere, MICHAEL SANDERS, did travel across a State line, to wit, 

between New Mexico and Hawaii, with the intent to engage in conduct 

. '. ", .'~ 

./. " 

: :,., 
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that violates the portion of a protection order that involves 

protection against credible threats of violence I repeated 

.ha ra 5 smen t. ~ or. bodil ¥ inj.w::y. 1;.0. t.he peXSOD. fo;r;' wMm- t;.he. pi£-Gt-ee~ ian 

order was issued, to wit, Mary Beth Sanders, and subsequently 

engaged in such conduct_ 

All in violation of Title 18, United States Code, Section 

2262 (a) (1) . 

DATED: ______ ~~r-/---~--~--------I 1997, at Honolulu, Hawaii. 

A TRUE BILL 

i -U FORE~ERS~t.'" G~ 

~-
~ UNITED STATE ATTORNEY 

FIRST ASSISTANT U.S. ATTORNEY 

~-
ASSISTANT U.S. ATTORNEY 

United States V. Michael Sanders, 
Cr. No. 97-____________ _ Indictment 

2 
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......... VA llistrkt. Court 
District of Hawaii (Hawaii) 

TERMED 

CRIMINA.L DOCKET FOR CASE #: 1:97-cr-00797-MLR-l 
Internal Usc Only 

Case title: USA v .. 'S..~lld~rs Date Filed: 07/10/1997 
Magi~trate judge. case numbeT: I :97-mj-002Tl Dale Tcnninatc(\: 09/2211 997 

._--_. __ .. __ .. __ ._- _. __ ... --- ... 

Assigned to: Judge Manuel L Real 

Defendant (1) 

Michael Sanders 
T!.:'RM.INATED: 09122/1997 

represented by Pamela ,T. Herman Byrne 

P endi.ng_<::Q.~_!!'~ 

NOlle 

Office of lh~ Federal Public Defenrlers 
P.JKK Federal Building 
300 Ala Moana Blvd.RIn 7-104 

. Honolulu, m %813 
541-2521 
TERMINATED.- 09/22/) 997 
LEAD ATTORNEY 
ATTORNEY TO /JE NOnCE)) 
/)esignalion.- Public Defender or 
Community Defender Appointment 

Pamela J. Byrne 
Office of the Federal Publie Dc.fcnJer 
P JKK Federal Building 
JOO Ala Moan.a Blvd Rm 7-104 
Honolulu, HI 96850 
54 J -2521 
Fax: 541-3545 
Email: pameJ.a_byrnc@fo.oTg 
Tt.:RMfNATEIX 09/22/1997 
LEADAITORNEY 
r11TORNHY TO BE NOTICED 
Desif(l1alion_" Public Defender Or 

Community Defender .Itppointmem 
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Hight:st Offense Level (Opening) 

None 

Terminated Counts Disposition 

18:2662(A)( 1) interstate violfl.tjOll of 
protective order 07104/97 CT ] 

ease is dismissed for want of 
pro sec II tion. 

(1) 

Highest Offense Level (Terminated) 

Felony 

Complaints 

None 

D isposi I.ion 

... _ .. __ .. _, .... -_._ .. _._ .... _ .. _ ......... , _. "._'-" ...... '.-." ....... _ .. __ ._. __ .. - ._----

PJ~iIl{HI 

USA 

Delle Filed # Oocket Text 

represented by Edward H. Kubo l Jr. 
Oftlce oftlle United States Attorney 
Prince Kuhio Federal Building 
300 Ala Moana Blvd Stc 6100 
Hon.olulu , HI 96850 
541-2850 
Email: -Ed.Kubo@usdoj.gov 
LEAD ATTORNEY 
A7TORNEY TO BE NOT/CHI) 

....... -.......... ···---·-·---.. ·I------.... ·--·-·-----·-·----------~-
07/0711997 1 COMPLAINT by Peltr L<..~c, SA FBI, against Michael Sanders signed by Mag 

Judge Francis 1. Yamashita [ 1 :97-m -277 J (gab) (Entc:r~d; 07/0B/] 997) 

07/07/1997 2 ARREST Warrant issued for Michael Sander!; bail sel for NO HA I.L by Mag Judge 
J:-'rancis r. Yamashi!a II :97-111 -277 ] (aab) (Entered: 07108/199'/) 

.-----....... --....... . ._ .. -----_. __ ... ------- .. --.--.---------~---
07/0711997 3 EP: MINUTES; INITIAL APPEARANCE of Michi.~cl Sandel'S; Requesl for court 

07/07/199"1 

appointed attorney grant~d_ Defendant sworn to Financial Affidavit; preliminary 
exam set for 1 :15 7/10/97 for Michael Sanders before Mag Judge Edwaru C_ King 
; detention hearing set tOt) :157/10/97 for Michael Sanders Defendant I'elll~nded 
to the clistody of the US. Marshals. Pamela J. Berman Byrne, Edward Kubo, 
Peter Lee present ( Ct Rp,tr: Tape.) by Mag Judge YAMASHITA l J :97-rn -277 J 
(sea.led) (Entered: 0711 011 :)97) . 

4 FINANC1Al. Affidavit as. to Michael Sanders [ 1 :97-m .. 277 J (scaled) (EntGred: 
0711011997) 

--------'---'----------------------_ ....... -_._._-----

JO!QI12009 11:32 AM 
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3 or 5 

07/0711997 5/ ORDER of Temporary Deten1ion Pending Hearing PllI'sual)t to nail Reform Act 
as 1u Michael Sanders by Mag Judge Francis L Ya.mashita r ] :9'J-m -2771 (sealed) 
(Entered: 0711 011997) 

'-.--....... -. ... ' .. _-f--. --.. _ .. '. -.-... ---.---------1 

07/0811997 

f-- -._.-..... -. 

07/09/]997 

f--... - ...... -

07/0911997 

6 MotiOJl to detain defendant withoul baiJ as Lo ddcndfUlt Michael Sanders [ 1 :97-m 
..... .. "':27'7'T(searedHEilteted:T)7iTOTf~}97Y" .... -.... .. ..... .. ..... ...... .. 

7 RETURN on Clerks Temporary Commitment J exec by USM ~ 717197 as Lo 
defendant Michael Sanders (gs) (Enrered: 0711 all 997) 

----.. ---........ -- .. ~- ... "".'----'.-' . .- ... ------l 

8 ARRES1' Warrant returne.d execute.d as lo Michael Sandcrs on 717/97 (gs) 
(Entered; 071l 011997) 

~---·-.··.·····I----+------------------ .. ···--·---· -----------{ 
07/09/1997 

0711011997 

ARREST of dcfcnd~ml Michael Sanders on 717197 (gs) (Entered: 07/10/1997) 

.2 EP: fNDICTMENTby USA Counts filed against Michael Sanders (1) caunt(s) I; 
PS ordered ( Usa Groulx) by Mag Ju.dge KING· (gab) Additional attachmen.t(s) 
added on 6/13/2006 (bbb,). (Entered: 07/1111997) 

1-------'--_ .. - ........ ----.--

0711 0/1997 

I--- -.. .. .. ' .. -. --. 

lOPS issued as to Michael Sanders; an-ai?)lment set for 1:157110/97 for Michael 
Sanders before Mag Juclge Edward C. King (cab) (fnt.ered: 07/1111997) 

_._------------- ---- .... __ ... _ .. 
07/10/1997 11 EP: MINt:ITES: I\.. & P and Detcntion Hrng - Deft present; Arrn waived; Pita of 

NOT GUILTY entered; JS/JT:W9/97 @ 9:00 A.M. (DAE); FPT: Sn8/97 @ 9:30 
A.M. (FlY); Den's MlDLle 7/3119',; Govl rcsp 8/14/97; Govt's Oral Mleont trial 
-objection~ by deft; COUli grants GOV1's Oral MfCont tJial - citing continuity of 
counsel; Kubo to prepare order; JS/JT: 9/23/97 @ 9:00 A.M. (DAE); FPT: 9/8/97 
@ 9:30 A.M. (FlY); DI-f - Deft's ora.! M/Conll)H - GRANTED; I)H conl'd 10 I 

7/14/97 at 2:30 p.m. (PlY) ; Michael Ssndcrs, USA Attorney Edward Kubo Jr., I 
Pamela 1. Byrne present ( Ct Rptf: Dehra Chun) by Mag Judge Edard C. King (gs) 
(Entered: 07/12/] 997) 

-------f----------.---.-.. -.--............... - ..... --..... -. - -----.. ~- ... -. ,,-----------.-- -.... "'-' ._.-'. 

07/10/1997 

07/1111997 

12 PS ret'urned executed OIl 711 0197 as to Mil;liael Sanders (gs) (EnterecI: 
0711211 997) 
.,,'"'-.-~.''''-----------'-''''''' ............ . 

13 Government's Proffer for Defendant's Dc1'eTltion Ifearinr,; Exhibir "A"; CCftitIC:UC 
of Service (gs) (Entered: 07/121) 997) 

1-------_ ... _ .... --,. ._--_._-.. _.-------
07/14/1997 14 EP: MINUTES: Detention Hearing; MOTion fO Detain GRANTED; Deft remanded 

lo the custody of the USMS; Michael Sanders, USA Attorney Edward Kubo Jr., 
Parnda J. Byrne present (Ct Rptr: T(:rrcm.:c Chun) by Mag Judge Yamashita (gs) 
(Entered: 07/17/1997) 

1-------+-_ ....... --.......... ' 

07116/1997 15 ORDER Granting Governmenl's MOlion lo Detain Del:cndallt without bail by Mag 
Judge Francis L Yamashita re [1'1-1 J (gs) (Entered: U7/17/1997) 

.. , -----__ I----+-- ---- .. .. . ....... - .-.- -.-.. -------... -... ... ... - ._---_. __ ._---1 

07/2411997 16 ORDER Granting Governme.nt's Oral Molion to Continue Trial and Waiver of 
Speedy Trial Period hy Mag JudGe Edward C, King Final Pretrial conference sel 
for 9:30 9/8/97 for Mi.ch.ael Sanders; jury trial sel for 9:00 9/23/97 [or Michael 
Sanders) Time fi"Oln 9/9/97 TO 9.I?.7./97 is excludcd \lndcr rhe Speedy Trial Act 
(scaled) (Entered: 071281199"1) 

f------ .--. -" . 
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08/0711997 18 Notice of Motion; MOllON to reconsider Rt:lcase of DefL; MemorandurnofLaw; 
Exhibits "A" and "1"3"; Declaration ofCo\ltlsel; Certificate of Service oy defendant 
Michael Sanders Motion hearing set for 8/8/97 @ 9:30 a.m. (gs) (Entered: 
0811 ]/1997) 

1---------11---+-.-.. - .. --------------.- ... - .... -.-. - ., .~ .... - .. - ...... -----.--. ' .. -
1J87l37T9"97 .... rg' 'E'P: lvITl''inJTF.$: MotIon 'fQ'rfeC"(>ri"slderatl6iY 6f"DaiF"(fciiIe'cL DcTcnaantTs' j:ii'esence:" , 

wa.ived. fl8-11 ; AUomey Edward Kubo Jr., Pamela J. Byme, Peter Lee pre.sent ( I 
Ct Rptr: Terrence Chun) by Mag Judge YAMASHITA (gab) (Entered' ~ 

20 ::,:: ~l:i~ppeal; Memorandum 0 f L~ W; r:xhib;'-;; A;;~ nd ~B"; certi ;'CM'-of --
1--------, 

08/2211997 
Service [rom Magistrate's Order by defendant Michael Sanders (cc: eRD, Judge I 
E71'a) (gs) (Entered: (9/0511997) 

'._-'._, ., ..... _.-- ........ ,--.-... --"'," ... -.. , .... -., ... ~,- .. ,.-.. _'.'- .- ... , ..... -"'-"'-'''- --" - ... -' .. -
08/2611997 21 EO: MINUTES Ddt's Appeal of Magislra(e's Detention order is set for Aug 29, 

] 997 @ 2:30 p.m.; Parties n.otified; by Judge Ezra (gs) (Entetcd: 09/05/1997) 
'" , ,-_., "._', ...... ----- -- ,-,-' ,,- .. , .... , .. _-----_._._,._-,-, .. __ ._ ...... ".' ", '." ..•.. _ .. _.. . .. ,., ..... _-
08129/1997 '22 EP: MINUTES: Den's Appeal of Magistrate's Detention Order: '111e court affirms 

the Magi.strate's Dentcntion Order; Deft's Motion for Hail is DENIED; Michael 
Sanders, USA Attomey Edward Kubo Jr., Pamela 1. Uyrrlc present (Rptr: Yukic . 
Ichikawa) by Judge: Ezra (gs) (Elllcrcd: 09/0511997) 

--------+--.. ~ .. _--------'-,--------------,_ .... " ,,,------~ 
09/08/1997 

09/17.11997 

09/12/1997 

23 EP: MINUTES: Final pretrial conference continued to 9/15197 at 9:}0 FlY; Deft 
to COP; deft not present; for Michael Sanders; USA Attorney Edward Kubo .Ir., 
I.lamda J. Byrne present (Ct Rptr: Yukie Ichikawa) hy Mag Judg<:: Yamashita (gs) 
(Entered: 0911 I/] 997) 

-.'. -------_._----------_ ... 
24 NOTICE ofJntent ro Adrnit Other B~id Acts of Trial as to deft. Michael Sanders 

by plaintiff USA; Certificate of Service (sealed) (Entered: 09/1 51l997) 
-", ...... , ... '.,._._-----

25 Governm.ent's Proposed JURY Instructions a') to deft. Michael Sanders; 
Certificatl~ of Service (sealed) (Enrered: 09/1511 997) 

I-------+---l------------------------,--. , ... -.. -----.....; 
0911511 997 27 EP: MINUTES: Ju:ry Trial 'before Judge DAE set for 9:00 09/7..3/97; 

RepresentatioJ.1S by counsel on trial time: days US- 2, days Dfnl(s)- 1 Feci. R. 
Crim. P. 16(a)(l)(C)(E) disclosures made as to Defendant; Fed. R. Evid. 404(b) 
by none; Motions in limine tiled and served by 9/17/97; Mem in opr to mo(ions in 
limine by 91I 9/97; .Brady and Giglio Material by disclosed; Jury Instructions 
exchanged .by completed; Witness lists per stipulation by 9/16/97; Parries wi.ll 
exchange exhibit'); Original exhibits tabbed and in ; Stipul<1lions filed by 09117/97; 
Voir Dire Qllcstions by 09/17/97; Trial Brief.'l by 09/17/97; Jencks Disclosure by 
the Friday before trial as to Michael Sande,rs ; J\ltorney Edward Rubo Jr., Pamela 
J. Hyme present ( Cl Rptr: Yukie Ichikawa) by Mag Judge YAMASHITA (gab) 
(Ente.[I;d: 09l18iJ 997) 

-"'._ .. -_ ..... _--. -_._ ... _---------------------------" ------,--
09/16/1997 26 EO: MINUTES Case is reassigned to Judge Manuel Re.al. j\JIy selection to 

commence on J :30 p.m. 9/22/97 fo(, Micha.e:1 Sancler~ Parties notified. by Judge 
EZRA (gab) (Entered: 0911 8/1997) 

I------.--~------. ' ........ _ .. , .... ,",~ .. ' ... _.,.- .. --..... ' ... ' ... - ~ -.-, .. -.... - ,,---------.--.... , .. ____ . 
091J 7/1997 28 Repurt of Final Pretrial Confcnmcc, Minules and ORDEI~ by Mrtg .JlIdg{~ Francis 

r. Yamashita (gab) (Entered: 09/] gil 997) 
.. --- ... _ ..... _ ... _-- _.- -,_. -- ... _._------....,..---'-----_ .. -- .. - .... 

I OiO li2009 II :];. AM 

r, 

I 

I .. 
i 
[ 
[ 

I. 
i 

t 
! 

/' I 

t 

I 
1 
f 
I 
I 
I 

I 
I 

1 
i 
i 
I 
r 

! 
i 
I 
! 



5412958 US ATTORNEYS OFFle 03:10:36 p.m. 01-19-2010 27/27 

, 
CM/I;CF-DC Y3.7...2 (l/o9f"·'lJVE"·* hllps:llecf.hid.circ9.dcnlcgi-binlDkIRpl.pl?9006960.'39285 J J 4-1.._l:!0 ( 0-1 

5 llT' 5 

09/17/1997 29 Goverrunent's PROPOSED Voir Dire Questions; Certificate of Service (gab) 
(Entered: 091l81l 997) 

~-- ... ,-.-.- . '.'-'-- -~.,-... ,-' _.- " " --'''.'._. .' '.' - .... __ ._-- '---
0911811997 30 Notice of Motion and MOTION in limine to Exclude Certain Evidence by 

defendant Michael Sanders Memorandum of Law~ Exhibit "A"; Declaration of 
'Coiii-i;:;er;"'Cert1Ticate-o'r"Scrv1ce;"MotJon'hcariiig"'sct'for o9i22l~Yr @T10' p:"i'n:" 
(MLR) (gab) (Entered: 09119/1997) ---_. '.' ._. _ .. _,-."'---'-.... _--_ .... --_._--_.,._---

09/1811991 31 Government's Potential Trial WIlNESS list; Certificate of Service (gab) (Entel'ed: 
0911911 997) 

------.. - ... -.--- .. - ... --_._-_._----------1 

09/1811997 32 PROPOSED Voil' Dire Questions by tiefemhmt Michael Sanders; Celiificate of 
Service (gab) (En[ered: 09119/199'1) 

0911 811997 
--, ... '.--' .. ',. -----.',- .. --- ._ ... _------1 

33 Joint JURY Jnstruction Settlement Sta[emen1. by plaintitrUSA; Exhibit "A"; 
Certitlcate of Service (gab) (Entered: 0911911997) 

I--------If---+-------.----.- ... - .... ----.. --------------------

09/22/1997 

09/2211997 

09/22/1997 

34 Government's Memorandum in RESPONSE to Defendant's Motion In Limine; 
Certiilcatc of Service [30~ 1] (g:;) (Entered: 09/2311997) 

35 ORJECTrON to Delivery of Opening Sta.temenr before an Unsworn Jury; 
Certificate of Service by defendant Michael Sanders (gs) (Entered: 09/24/1997) 

37 EP: MINUfES: Conference held out.side the presence ufthcjurors. DeCL pre!>ent 
w/counscl. Judgl;; Real clarifies wilh cOllnsellhat he will proceed first with Jury 
Selection in the ease of CR 9G-00263 MLR, USA v. Andrus and then will !:idect 
the jury in this case. Altomey Edward Kubo Jr., Pamela J, Byrne present ( Ct 
Rptr: Yukic Ichikawa) by Judge REAL (g-db) (Entered: 09/26/1997) 

09/2211997 38 E1': MINtJfES: Jury Selection - (oul of the presence ofthejul'ors) Pamela Byrne 
prcscnr w/deft, Edward Kubo not prcsent. As the Court did not eXC1,1se counsel, 
the ca$C dismi::;scd as to Michael Sanders (1) count(s) J for want of prosecut.ion, 
Artorney Pamela J. Berman Byrne present ( Cr Rplr: Yukie Ichikawa) hy Judge 
MANUEL REAL (sealed) (Entered: (9/2911997) 

,-..... -... -.----.---- ---.-.--------~ .... , .. ----.------------.1 
09/23/1997 36 Notice of Motion; MOT! ON to reconsider order Dismissing Case; Declaration of 

Counsel; Cc.rlificate or Service by USA as to Michae·1 Sanders (gs) ("Entered: 
09/24/1997) 

I-------+---t--...... -.- .. --.......... - .... -.~ ....... -....... - .. --------------------

09/2411997 39 EP: MINUTES: Govt's M/R(:considera£ion: No ruling from the Court regardiJlg 
Govt's motion. MI'. K ubo is ordered by the Court TO write a kner of apology LO 

every member of the Jury Pand that were present for the Jury selecrion forthwith, 
(36-1:1 : Al10rney ~dward Kubo .It'.) Pamela 1. Bcrr1H.Hl Byrne present ( Ct Rptr: 
Yukie Ic.hikawa) by Judge EZRA (sealed) (l~ntered: 09/29/1997) 

_ ..... -------_ ... +-'-.-+ -_ .. __ .. _-_ ........ - ......... _._-_ ... __ ._-----

09/18/1998 

04/1812000 

Transcript of Proceedings 07J14/97 and 08/13/97 t:onLaineu in I volume - Orig ;11 
of pages: Total of28; Teo'ence Chun; 1. (afc) (Entered: 0911811998) 

'40 -ORDER-~·;D~:;;j~~;~l' b;' J'~~~ge Manuel L. Real caSe dismissed as !O";fj~ha~:1----1 
Sanders (J) count(s) 1. case is dismissed for want of prosecution. , case terminated 
(gab) (Entered: 04119/2000) 

... _- ..... , .. - .. ' .. ' '.' .. -. __ ... --- . --_.j 
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Lance M. Goto 
P.O. Box 4526 

Honolulu, Hawaii 96812 

January 20,2010 

The Honorable Brian T. Taniguchi, Chair 
Senate Committee on Judiciary and Government Operations 
Twenty-fifth State Legislature 
Regular Session of 2010 
State of Hawaii 

BY EMAIL TRANSMISSION TO JGOTestimony@capitol.hawaii.gov. 

RE: GM 109 Submitting for consideration and confirmation to the 
Circuit Court of the First Circuit, Gubernatorial Nominee, EDWARD 
H.KUBO,JR. 

Date: 
Location: 
Copies: 

Thursday, January 21, 2010, 9:30 a.m. 
State Capitol, Conference Room 016 
1 

Chair Taniguchi and Members of the Senate Committee on Judiciary and Government 
Operations: 

I, Lance Goto, am writing in an individual capacity, in support of the confirmation 
of Gubernatorial Nominee, EDWARD H. KUBO, JR., to the Circuit Court of the First 
Circuit. 

I am currently a deputy attorney general working under Attorney General Mark 
Bennett. I have been with the Department of the Attorney General since 1997, and have 
also worked for the two prior Attorney Generals, Earl Anzai and Margery Bronster. All 
the while, I have worked in the area of criminal prosecutions. Prior to 1997, I worked for 
twelve years as a deputy prosecuting attorney for the City and County of Honolulu. In 
that office, I worked under Prosecutors Charles Marsland, Keith Kaneshiro and Peter 
Carlisle. I have practiced in the area of criminal law for over twenty-four years. 

I worked with Mr. Kubo at the Honolulu Prosecutor's Office for a few years 
before he left to join the U.S. Attorney's Office. While he was Hawaii's U.S. Attorney 
and I was working with the Criminal Justice Division of the Department of the Attorney 
General, I had numerous opportunities to participate in meetings and projects with Mr. 
Kubo on various law enforcement issues. Based on my experiences with Mr. Kubo, I feel 
comfortable in making certain representations about him, and supporting his nomination. 
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Mr. Kubo has practiced law in Hawaii for many years. He is very experienced 
and knowledgeable on the law and procedure. He also has strong litigation skills. Just as 
importantly, he is adept at communicating with others and working well with them. His 
experience as the U.S. Attorney for Hawaii has helped him become very capable of 
managing people, developing policies and implementation plans to address many 
different kinds of issues, and dealing with people. With all of his knowledge and 
experience, Mr. Kubo will be a strong, capable and fair judge. 

Mr. Kubo will be a great addition to the First Circuit Court, and the people of 
Hawaii will be very fortunate to have someone with his abilities and character serving on 
the bench. 

I respectfully request the committee support Mr. Kubo's confirmation. 



UUrM ~~UUL Ur LAW 

UNIVERSITY 
ofHAWAfr 

MANOA 

Senator Brian Tanigucbi 
Chaixperson 
Committee on Judiciary and Government Operations 
Hawai'i State Capito~ Room 219 
415 South Beretania Street 
Honolulu, HI 96813 

Dear Chair Taniguchi and Members of the Committee; 

RE: GMI09 

I~U. I Uj r. I 
The William s. Richardson School of Law 

Office of the Dean 

January 20,2010 

Hearing Thursday, January 21, 2010 at 9:30 AM 

I am pleased to write in support of the nomination of Edward H. Kubo. Jr. to be a Circuit Court 
Judge of the First Circuit. I believe that Mr. Kubo has aU·the necessary qualifications and the 
right temperament and commitment to the search for justice to be an ex.cellent Circuit Court 
Judge. 

Mr- Kubo and I are not close friends, but r have had the genuine pleasure of getting to know him 
professionally in a number of different ways. Throughout my :many contacts with Mr. Kubo. I 
always have been impressed with his professionalism" his deep devotion to public service, and 
his relaxed~ self-deprecating, and very winning personality. In addition, he stands out for his 
open~mindedness and his willingness to listen. 

Mr. Kubo's extensive trial experience as a Deputy City Prosecuting Attorney, followed by his 
long service both as an Assistant u.s. Attorney and as the U.S. Attomey for Hawai'i, certainly 
makes him unusually well-qualified to serve as a judge. But the fundamental factors that make it 
particularly easy to highly recommend Mr. Kubo for this inlportant judicial position are his 
outstanding personal qualities, his integrity, diligence, and intelligence, and bis strong sense of 
fairness and his respect for others. 

Please feel free to contact me if additional details would be of use to you in your deliberations by 
phone at: 956-6363 or via e~mail at: soifer@hawaiLedu. 

Thank you. 

Sincerely yours~ 

Aviam. Soifer 
Dean and Professor 

251.5 Dole Stteet 
Honolulu, Hawai'i 968.2.2-2386 

Telephone; (808) 956-6363 !'ale: (808) 956.6402 

An Equal Opportunity/Affirmative At;tion Institution 
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Senator Brian Taniguchi 

Chair, Committee on JudicIary and Government Operations (Fax No.: 808 586-6659) 

Re: Nomination of Edward H. Kubo (GM 109) 

20 Jan 10 

Dear Senator Taniguchi and Members of the Committee: 

ThIs letter Is written in strong support for the nomination of Edward H. Kubo to be a Circuit Court Judge. 

I have know Mr. Kubo for nearlv twenty years, primarily on a professIonal basis, mostly during hts years 

as an Assistant and then the U.S. Attorney for the District of Hawaii. 

He possesses the personal and professIonal qualities required of a Judge serving the people of HawaII. 

Mr. Kubo's demeanor, personality, IntegrIty, training, administrative capabilities and knowledge of the 

law and Justice system have prepared him well to assume the role of a Judge. In addition, he possesses 

the moral courage to make the proper decisions and rulings that he will confront as a jurist. 

During my years serving the federal bankruptcy system I worked with Mr. l<ubo in developing and 

recommending cases for prosecutIon. His support and wllltngness to successfully prosecute bankruptcy 

crimes sent a strong message to the publIc In the battle against white collar crIme and fraud. 

I humbly ask the Committee and Senate as a whole to approve the nomInation of Edward H. Kubo as a 

Circuit Court Judge. 

Respectfully submitted, 

~ t--v---
Gayle J. Lau, Esq. 

P.O. Box 26436 

Honolulu, HI 96825 

808 291-3955 
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DONAlD IKEDA phone No.: (808) 961-8261 
Council Aif.'II7/J(;i1' 

Dlslril'l ;! SOlltl1 Iftlo 

Janul'\I'Y ]9,2010 

IIAfVAI'1 COUNTY COUNCIL 

County OjBcllVCli 'i 
Hl/lI'ai'i COItJ/ly 81{ildmg 

25 AI/PIIIl; SIIl:C'l 
Hi/r), I/oll'ai'i ?6720 

Sl;~NT VIA FACSIMILE AN» JI>MAIL 
SC110tOf Brian Taniguchi, Chairpcrson 
Senate Judiciary aLeI GOV~\'l1nleI1t Operations Committee 
Fax: 808-586~64(j I 
g~nJ'mli:llChia~_C(1.(1[ t~)l.hnwaj i .gQ~ 

Icstimony,h} Support Q(Edward II; Kubo. Jr. 

Fax No.: (808) 961·8912 
R·Olnll: dikcda@co.hawaii.hLus 

As.1uQg'Lilllhc Circuit Court of the First Circpit, Slate of.Jlawuj"i 

I <Un honored tel!" peak in strong support of' the nomination of Rdward n. Kubo, .JI'" flS a 
,Judge in the CiI'cuit Court of the 1 st .Judicial Circuit for the Stutc of Hnwlli'i. 

Edward fl. Kubo, k has :1tways placed the interest of'safcr communities as his l()P priority. He 
1111liniains U rail' and impartial ~lttitlldc and yet remains compassionate and llndcrstnndil1g of the needs 
of people find their communities. Through his efforts and support. our County has bC~11 able to rid 
communities or iUI ~it drugs, establish dl'ug-n·cc educational programs for our children and provide 
L1IHo~dule training for law C'1I1bre~l1lent pcrsonnel. Mr. Kubo was instrumental in clearing the illicit 
drug trafficking oul of the Pll~l1'eo al'ca, making the c0Il1111Unity a safer place for nil. His effol-ts have 
ex.tended till'ollghollt I Iawai'i COllnty Hnd olhcr counties as wdl. Indcc-d, Mr. Kubo has an extensive 
nnd historically proven tmek record of success throughout the entire State of Hawai'L 

Over the years, Mr. Kubo has demonstrated his leadership. He has an lIncanny ability to effectively 
hring agencies and :)eople together to work collabol'ativcly in the rllrlhcnmce 01' establishing safer 
c01l1munities. Mr. :<.lIbo exhibits a knack fbr organization, teamwork spirit and fostering long-lasting 
collaborative ,·clali('llships. y~t he remaills humble and dowl1~towcarlh. 

He has scrvcclthl! C)1l1tnlll1ity well, as a Deputy Prosecutor. an assistant U.S. Attorney. and in private 
pmctice. I Ie is fum ilial' wilh motions, lwarings, trials and other court pmccedings. His decorum is 
nbovc rept'Onch. Hi" transition to Circuit CourtJudgc will be strt1ightrorw~l1'd and he will be n credit 
to tht: court system 'lnd the Hawai'i Bar. 

1 believ!} MI'. Kubo is well qllalilied for ttl(': posilion ofa Circuit COUli Judge, and he will exceed all 
expL!cmtions wi1h hs tledbltion find commitment to ollr communities and thc Slate. Please feel free 
to call1I)c ifyol) wilh to discuss this matter furlhcr. 

lIaJVlli'/ COl/illy 1,\' Alt t'lIlwl OpporUllllly Pr(Jl'iIlel' AmI Employer 
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FAX NO. 808 961 8912 

Thank you for allowing me to spc:lk in support of the Ilomina(ioll of Edwa.·d II. Kub(J, Jr. 

Respectfully Subn- itted, 

Donald Ikeda, COllncil Member 
District 2, South II1io 
County of Ilnwai'j 

DI:awl11 

P. 02 


