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The Office of Hawaiian Affairs (OHA) has the following COMMENTS for SB2248 
SOL The bill would clarify the medical release program for terminally ill inmates. 

OHA's 2010 report, "The Disparate Treatment of Native Hawaiians in the 
Criminal Justice System," indicated that there are deficiencies in the operation of the 
criminal justice system in Hawai' i, Recently, OHA worked with advocate Robert Merce 
to assist Delbert Wakinekona, a beneficiary in dire need of medical release. 

Years of neglect and inadequate medical treatment brought Mr. Wakinekona to 
the brink of death. In what should have been a straight forward process, Robert Merce 
had to struggle with endless bureaucratic barriers to obtain basic information on Mr. 
Wakinekona's condition and what was needed to obtain his medical release. 

Mahalo for the opportunity to testify on this important measure. OHA urges the 
committee to review Mr. Merce's testimony that outlines rea l fixes the medical release 
program urgently needs. The following is proposed language to replace the existing 
version of 582248 5Dl: 

A BILL FOR AN ACT 

RELATING TO PUBLIC SAFETY 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF HAWAn 

SECTION 1. An ever increasing number of men and women are enterin g prison 
with serious medica l illnesses, and many of those in custody are at increas ing ri sk of 
deve loping a se ri ous illness or di sability due to the long terms of incarceration that are 
being imposed through mandatory minimum sentencing. Longer sentences and an agi ng 
population mean that correctional facil it ies in Hawai ' i and across the United States are 
housing a growing number of elderly inmates who often have ex tensive and cost ly 
medica l needs that are driving up the cost of incarceration. Concern over how society 
shou ld deal with the aging and seriously ill prison 



population has led pol icy makers in many states to endorse earl y release for older and 
seriously ill prisoners who pose a low risk to public safety. As of2009, the U.S. Federal 
Prison System and 39 states had laws goveming medical or compass ionate re lease. 

Compass ionate release programs function on 2 premises: It is ethica ll y and lega lly 
justifiable to rel ease a subset of prisoners with life- limiting illnesses, and the financial 
costs to society of cont inuing to incarcerate such persons outwe igh the benefits. 

Compass ionate release provides physicians and other medical professionals with 
an opportunity to use their unique expertise and knowledge of prognosis, geriatrics, 
cognit ive and functional decline, and palliative medicine to ensure that medical criteria 
for compass ionate rel ease are appropriately evidence-based. Using thi s medical 
foundat ion, criminal justice professionals can ba lance the need for punishment with an 
eligible individual 's appropriateness 
for release. 

Compassion is an integra l part of the Aloha spirit. The purpose of thi s Act is to 
create a medical or "compass ionate" release program for the State 's ill , di sabled, and 
geriatri c inmates who pose a low risk to public safety. 

SECTION 2. Chapter 353, part II , Hawai' i Re vised Statutes, is amended by designating 
section 353-61 to 353-72 as subpart A and insert ing a titl e before section 353-6 1 to read 
as follows: 

"A. GENERAL PROVISIONS" 

SECTION 3. Chapter 353, Hawai'i Revised Statutes, is amended by adding a new 
subpart to part II to be appropriately designated and to read: 

MEDICAL RELEASE OF ILL AND ELDERLY INMATES 

§353-A Defin itions. For the purpose of thi s subpart, unless the context clearly requires 
otherwise: 

"Continuity of care" means an integrated system that ensures that a patient' s medical 
needs are met as the patient transit io ns from one health care provider to another, from one 
setting to another, and from one leve l of care to another. 

" Inmate" means any person sentenced to the custody of the Department of Public Safety. 

"Medica l rel ease" means the re lease of an inmate before the expiration of his or her 
sentence due to the pat ient's medical condition. 

"Medical release plan" means a comprehensive written medica l and psychosocial care 
plan that is specific to the inmate and includes, at a minimum: 

( I) A recommended course of treatment fo r the inmate; and 
(2) A plan to prov ide continuity of care as the inmate transitions from prison to 
the community. 



"Paro ling Authority" means the Hawai ' i Paroling Authority. 

"Reasonab le medic .. 1 probability" means that a medica l outcome is more likely to occur 
th .. n to not occur. 

§353-B Medical release program; authority to release; ru les . (a) An inmate in the 
custody of the Department of Public Safety shall be eligible to be considered for medical 
release if the inmate: 

( I) H .. s an illness, disease, or medical condit ion with a prognos is to a reasonable 
medica l probability that death will occur within I year; or 

(2) Has a seriously debilitating and irrevers ible menta l or physica l condition that 
impairs the inmate ' s functi onal ability and that can be managed morc appropriately in a 
communi ty setting; or 

(3) Suffers from a serious, debilitating and irreversible physica l or mental 
condition related to aging that impairs the inmate 's functional ab ility and is expected to 
require costly or complex care, treatment, or management. 

(b) All requests for medica l release shall be in writing and shall be made to the 
Hawa ii Paroling Authority. Requests may be made by the Director of the Department of 
Public Safety or by an inmate or an inmate's representative. 

(c) If a request is made by the Department of Public Safety it shall contain the 
fo llowing information: 

( I) A report from a Department of Public Safety phys ician stating whether or not 
the inmate meets the criteria for medical re lease and the basis for the phys ician 's opinion. 
The report shal l state each diagnosis that applies to the inmate and the prognosis for each 
cond ition to a reasonable medica l probabi lity. Where practicable the physician sha ll 
discuss the results of any tests, studies or phys ical findings that support the diagnos is and 
prognosis and thc nature and extent of the medical treatment that wi ll most like ly be 
requ ired to manage the inmate ' s condition in prison within the standard of care. Where 
appropriate, the physician shall prov ide citations to re levant medical literatu re. 

(2) A report on the risk for violence and rec idivism, if any, that the inmate poses 
to soc iety in light o f such factors as the inmate's medical condition, the severity of the 
offense for which the inmate is incarcerated, the inmate's prison record , and the medical 
release plan , ifa ny. 

(3) A statement as to whether or not the Department recommends medica l release 
for the inmate and the reasons there fore; and 

(4) A medica l release plan lhal provides for continuity of care if the inmate meel's 
the criteria for medica l release. 



(d) If a request is made by an inmate or his representative it sha ll state the grounds 
for the requested re lease and shall contain a statement as to where the inmate will reside 
if released, who wil l care for the inmate, and how the inmate plans to obtain medical 
care. 

All requests initiated by an inmate sha ll be referred to the Department of Publi c 
SafelY immediately. Within 20 days of receiving such a request the Department of Public 
Safety shall submit a report to the Paroling Authority conta ining the in format ion in sub 
paragraphs ( 1 )-(3) of §353-B)(c) above. If the Director recommends re lease, the report 
sha ll also contain a medical release plan. The Department of Public Safety shall provide 
the inmate with a copy of the report it subm its to the Hawa;' i Paroling Authority. 

(e) The Hawaii Paroling Authority sha ll conduct a hearing on all requests for 
medica l release. The hearing sha ll be held within 5 days of receiving a medica l release 
report from the Department of Public Safety. The inmate and the inmate' s representative 
shal l be permitted to participate in the hearing and submit medica l and other evidence in 
support of the request . The Authority shal l independently determine whether the inmate 
meets the criteria for medical release and shall independentl y assess the risk for violence 
and recidivism, if any, that the inmate poses to society. The Paroling Authority shall also 
provide the victim or vict ims of the inmate or the victim's or victims ' family or families 
with the opportunity to be heard. The Authority shall not release any inmate who poses a 
danger to society. The Authority shall grant or deny the request within 2 days of the 
hearing. 

(f) A denial of medical release by the Paroling Authority shall not affect an 
inmate ' s el igibi lity for any other fonn of parole or release under app licable law. 

(g) If the paroling authority denies medical release under thi s subpart, the inmate 
may not reapply or be reconsidered unless there is a demonstrated change in the inmate's 
medical cond ition. 

(h) The Director of the Department of Publi c Safety shall appoint an advocate for 
any inmate who requests compassionate release and is too incapacitated or debilitated to 
advocate for himse lf or herself. 

(i) The Department of Public Safety and the Hawaii Paroling Authority sha ll 
adopt rules for a fast track procedure for the evaluat ion and release of rapidly dying 
prisoners; 

U) All rules, regulations and procedures pertaining to compass ionate release sha ll 
be published on the websites of the Department of Pu bli c Safety and Hawaii Paroling 
Authority; 

(k) The Hawaii Parol ing Authority and the Department of Public Safety shall 
adopt rules in accordance with chapter 91 to implement the medical release program. 



§353-C Conditions of a medical release. (a) The paroling authority shall set reasonable 
cond itions on an inmate' s medical release that shall apply through the date upon which 
the inmate' s sentence would have expired. These conditions shall include the fo llowing: 

( I) The released inmate shall be subject to supervision by the paroli ng authority and shall 
permit officers from the paroling authority to visit the inmate at reasonab le times at the 
inmate' s home or elsewhere; and 

(2) The released inmate shall comply with all conditions of rel ease set by the paro ling 
authority. 

(b) The paroling authority shall promptly o rder an inmate returned to custody of the 
department to awai t a revocation hearing if the paro ling authority receives credible 
information that an inmate has fail ed to comply with any reasonable condi tion set upon 
the inmate' s release. If the paroling authority subsequently revokes an inmate's medical 
release fo r failure to comply with conditions of release, the inmate shall resume serv ing 
the ba lance of the sentence, with credit given onl y for the duration of the inmate' s 
medica l release served in compliance with all reasonable conditions set forth pursuant to 
subsection (a) . Revocation of an inmate' s med ical release fo r violating a condition of 
release shall not affect an inmate' s eligibility for any other fo rm of paro le or release 
prov ided by law but may be used as a facto r in determ ining eligibility for such paro le or 
release. 


