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TESTIMONY BY KALBERT K. YOUNG 
DIRECTOR, DEPARTMENT OF BUDGET AND FINANCE 

STATE OF HAWAII 
TO THE SENATE COMMITIEES ON HIGHER EDUCATION AND 

COMMERCE AND CONSUMER PROTECTION 
ON 

SENATE BILL NO. 46 

January 31 , 2013 

RELATING TO EDUCATION 

Senate Bill No. 46, establishes the Post-Secondary Education 

Commission within the Department of Commerce and Consumer Affairs (DCCA), 

which was previously assigned to the University of Hawaii (UH) for administrative 

purposes, to bring Hawaii in compliance with the U.S. Department of Education 

regulations for programs authorized under Title IV of the Higher Education Act of 

1965, as amended, and to more appropriately serve as the authorizing State 

agency for educational programs beyond secondary education. The bill also 

authorizes the Post-Secondary Education Commission to assess fees to private 

colleges, universities, seminaries, or religious training institutions for deposit into 

a separate subaccount of the Compliance Resolution Fund. In addition, the bill 

authorizes 4.00 positions and appropriates an unspecified amount of general and 

special funds for the operations of the program. 

While the Department of Budget and Finance appreciates the intent of the 

bill to revise the State Post-Secondary Education Program, we defer to DCCA 

and UH regarding the technical issues and merits of the bill. 
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However, as a matter of general policy, the department does not support 

the creation of any special fund which does not meet the requirements of 

Section 37-52.3 of the Hawaii Revised Statutes. Special or revolving funds 

should: 1) reflect a clear nexus between the benefits sought and charges made 

upon the users or beneficiaries of the program; 2) provide an appropriate means 

of financing for the program or activity; and 3) demonstrate the capacity to be 

financially self-sustaining. In regards to Senate Bill No. 46, it is difficult to 

detennine whether the proposed source of revenues will be self-sustaining. 

I encourage the Legislature to scrutinize the fiscal and operational plan for 

this program to ensure that it does confonn to the requirements of 

Section 37-52 .3, Hawaii Revised Statutes. 
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TESTIMONY ON SENATE BILL NO. 46, RELATING TO EDUCATION. 

TO THE HONORABLE BRIAN T. TANIGUCHI, CHAIR, 
TO THE HONORABLE ROSALYN H. BAKER, CHAIR, 

AND MEMBERS OF THE COMMITTEE: 

JO NiN M. ~OA lAUUCtIl 
flf.I'UT' llOIIlCH.M' 

The Department of Commerce and Consumer Affairs ("Oepartment") appreciates 

the opportunity to testify on Senate Bill No. 46, Relating To Education. My name is Jo 

Ann Uchida Takeuchi , Oeputy Director of the Department. The Department supports 

the intent of this bill but does not support the relocation of this program from the 

University of Hawaii to the Department. 
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The Department recognizes the importance of quickly establishing a mechanism 

for Hawai i's authorization of institutions of higher learning. However, the Department 

does not believe that it is necessary, appropriate or feasible to do 50 by moving the 

state post-secondary education commission from its current location at the University of 

Hawaii to the Department. 

Senate Bill No. 46, among other things, repeals the existing post secondary 

education commission within the University of Hawaii, establishes a new state post-

secondary education commission with the Department of Commerce and Consumer 

Affairs, and sets forth definitions, exempt organizations, department's power and 

authority, restrictions on awarding degrees, authorization to operate in the state, 

reauthorization procedures , disciplinary sanctions, winding down procedures, school 

responsibilities, bonding requirements, reciprocity requirements, complaints procedures, 

authorization fees, creation of a subaccount within the compliance resolution fund, 

rulemaking authority, and general and special fund appropriations. Most importantly, 

the bill provides for an effective date of July 1, 2013, which the department understands 

is a mandatory start date for the program. 

Given the time frame within which the program must be operational , the state can 

ill afford using the months between the present time and July 1, 2013 to stand up a 

brand new program within a department has no expertise in educat ion and no fami liarity 

with the Higher Education Act. 

The State Auditor, in her Study of the Higher Education Act . Report No. 12-11, 

December 2012 ("Auditor Report"), came to a simifar conclusion when she stated: 
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The Department of Commerce and Consumer Affairs could also 
potentially accommodate a state authorization program, but its lack of 
experience in postsecondary education and the mandate for seJf
sustaining programs could pose significant challenges. 

Auditor Report at page 23. 

The Auditor ultimately recommended that the authorization authority remain housed at 

the University of Hawaii, stating: 

With an existing statutory vehicle and access to postsecondary education 
expertise, the University of Hawaii is the most suitable option for housing 
an authorization authority. The State Postsecondary Education 
Commission attached to UH could serve as the authorizing entity, but its 
membership should be amended to include representatives from 
institutions identified in the Higher Education Act. This would enable the 
commission to provide an independent, third-party complaints process as 
mandated by federal regulations and mitigate possible conflicts of interest. 

Auditor Report at page 29. 

Based on the Department's own experiences in standing up new licensing 

programs, the Department believes that the focus of the legislation should be on 

meeting the basic elements of state authorization set forth in the Higher Education Act 

within the prescribed timeframes to ensure uninterrupted eligibility for federal funding , 

rather than on the nuts and bolts of setting up the infrastructure for a new regu latory 

entity. According to the Auditor Report, Hawaii Title IV program participation in FY11 

included over 63,000 program recipients and $283,646,517.00 in disbursements. The 

Department believes that, given the time frame for implementation, the state's Title IV 

program recipients are best served if the state agency with the most postsecondary 

education expertise assist the state in transitioning to compliance with the Higher 

Education Act. For these reasons, the Department recommends that this committee 
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adopt the recommendations of the Auditor and maintain state postsecondary education 

authority at the University of Hawaii . 

Thank you for the opportunity to submit comments on Senate Bill No. 46. 



TESTIMONY 

Of 

David A. Longanecker, President 

Western Interstate Commission for Higher Education 

Supporting 

Hawaii legislation Regarding State Authorization of Postsecondary Institutions 

I am honored to offer this testimony in support of HB 1200 and 58 46, companion legislative proposals 

to ensure appropriate state authorization of degree granting postsecondary institutions in Hawaii. The 

Western Interstate Commission for Higher Education (WieHE), which I serve as President and CEO, 

applauds the authors of these pieces of legislation for bringing forth exemplary legislation that, if 

adopted, will not only serve Hawaii well, but will provide a national example of exemplary legislation. 

WieHE has followed the development of this legislation closely because we are actively engaged in 

developing a program for reCiprocal recognition of our fifteen member states and the paCific territories 

efforts in state authorization. Reciprocity within the W ieHE region will help the states by reducing the 

costs associated with redundant and unnecessary state authorization efforts, it will help the institutions 

by reducing the costs of redundant compliance efforts, and most importantly it will help the students 

and prospective students by ensuring reasonable, comparable, and adequate consumer protection from 

state to state, not only within the WieHE region but throughout the new network between WieHE and 

its three sister regional compacts. 

As WieHE began developing its voluntary State Authorization Reciprocity Agreement (SARA) more than a 

year ago, we frankly did not anticipate that Hawaii wou ld originally be a part of this agreement. 

Reciprocity in state authorization requires confidence from the reciprocity parties that each of the 

participating states is providing reasonable oversight of the institutions operating from within the state, 

both for the purposes of assuring adequate consumer protection but also for the practical purpose of 

assuring that students attending those institutions remain eligible for federal student assistance. Up 

until this time, Hawaii has had no such oversight, so obviously would not have been eligible to join in a 

reciprocity agreement. 

The legislation before you today not only wou ld make the state able to participate in reciprocity, it 

provides a truly exceptional example for other states to fol low. 

For more than a quarter century the federal government, the states, and the accrediting community 

have partnered in a process of quality assurance referred to as the federal triad. The federal 

government currently prov ides more than $90 billion in student financial assistance annually to 

approximately 20 milli on students in public, private non-profit, and private for-profit institutions around 



the nation in the form of grants, loans, and work-study programs, so the federal government has a very 

strong interest in assuring these programs work well. To insure the integrity of the use of these federal 

funds, the federal government itself ensures that all participating institutions have the financial 

resources to responsibly provide their services, but relies on accreditation to assure the academic 

integrity of the institutions, and on the states to provide consumer protection, which is rightly a state 

responsibility. In recent years it became apparent that the role of the states within the federal triad 

needed to be shored up to preserve program integrity. This was true for two reasons. First, some 

states, including Hawaii, were providing virtua ll y no oversight of the institutions within their jurisdiction, 

thus not assuring that this particular leg of the triad was being adequately supported. By contrast, some 

states were so onerous and outdated in their oversight that they were impeding innovation and broad 

access to postsecondary education. Second, the rapid advent of on -line learning was creating a myriad 

of problems, including a complex, redundant, and expensive process for institutions, which needed to 

secure approvals in many states. In addition, virtua lly no states were accepting responsibility for 

oversight of activities of their institutions when operating outside the state, thus there was no effective 

oversight of on-line activities in genera l. 

To remedy these deficiencies, the federal Department of Education clarified their expectations of states 

and provided a limited amount of time for states to come into compliance. The legislation before you 

will not only bring Hawaii into compliance, but w ill set your state as an example of how to provide 

sufficient regu lation and oversight without becoming overzea lous in the process. 

We applaud Hawaii for pursuing this legislation. You, your citizens, and your institutions wi ll be well 

served by this effort. 
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UNIVERSITY OF HAWAI'I SYSTEM 
Legislative Testimony 

Testimony presented before the 
Senate Committee on Higher Education 

Senate Committee on Commerce and Consumer Protection 
January 31 . 2013 al 2:45 p.m. 

By Linda K. Johnsrud 
Executive Vice President for Academic Affairs & Provost, University of Hawai'j System 

S646: RELATING TO EDUCATION 

Chair Taniguchi, Chair Baker, Vice Chairs Kahele and Galuteria, and members of the 
Senate Committee on Higher Education and Committee on Commerce and Consumer 
Protection: 

The University of Hawai' j supports 88 46 that establishes the post-secondary education 
commission within the Department of Commerce and Consumer Affairs (DCCA) to 
authorize private post-secondary educational institutions to operate in the state, to maintain 
a listing of such private institutions, and to act on complaints concerning these institutions. 
S8 46 addresses the requirements of the U.S. Department of Education regulations under 
Title IV of the Higher Education Act of 1965, as amended. The University appreciates the 
thoroughness of S8 46 in specifying the criteria for authorization of private institutions, for 
example, through accreditation status from a recognized national or regional body and 
demonstration of financial integrity. These provisions serve to protect authorized private 
institutions as well as the public by delineating the basis for authorization. Furthermore, it is 
the University's position that placing the authorization function outside the University of 
Hawa;'i (UH) avoids the potential or the appearance of a conflict of interest were the state's 
sale public university to authorize private providers to operate within the state. 

The University would also like to provide these additional comments on S8 46: 

The state's post-secondary education commission was established in 1972 to qualify the 
state to receive federal funds for student financial aid, and was placed with in the University 
of Hawai'i. Currently it has three functions: certification of higher education programs for 
veterans: distribution of federal financial aid to private and public institutions of higher 
education: and support for the state's membership in the Western Interstate Commission on 
Higher Education (WIeHE). 

The University respectfully requests that the certification function for veterans' higher 
education programs be moved to the post-secondary education commission in DCCA 
because its function is similar to private institution authorization. The University proposes to 
transfer a position from its veterans' affairs office to DCCA which will provide continuity, 
expertise, and experience in this area. 

The University recommends that the federal financial aid and WICHE functions remain at 
UH. In the case of federal financial aid distribution, current UH personnel are able to absorb 



the work within their position responsibilities related to financial aid. Continuing to perform 
this task at UH would provide, with existing resources, the needed expertise in financial aid 
and would benefit students by enabling the state to seamlessly deliver federal scholarships. 

Similarly, WieHE support functions are absorbed by current UH staffing on a part-time 
basis. WieHE is a membership organization, and the University supports the state's 
membership and the WieHE commissioners. WieHE, a fifteen-state commission of 
western states, helps Hawai'i's students through student exchange programs and supports 
institutions by student access and success, workforce development, data, and policy 
initiatives and technical support. Two examples of student exchange programs that assist 
the state are the Professional Student Exchange Program and the Western Regional 
Graduate Program. They allow Hawai'i students the opportunity to study in select WieHE 
states or institutions that offer critical professional programs or high-quality distinctive 
graduate programs that are not available in our state. 

Again, we appreciate the thoughtfulness in SB 46 in addressing the U.S. Department of 
Education regulations, and thank you for the opportunity to testify. 



TESTIMONY of HEALD COLLEGE 
on 

5B46 

Before the 

Senate Committee on Higher Education & 
Committee on Commerce and Consumer Protection 

31 January 2013 

Chairman Taniguchi, and Chairwoman Baker, thank you for calling this hearing. I am Evelyn 
Schemmel, president of Heald College's campus in Honolulu. My institution has a long history 
here, beginning with its founding as Honolulu Business College in 1917, as well as Cannon's 
School of Business in 1934. It became part of the Heald College system in 1993. 

Heald's purpose is to provide students the opportunity to pursue an education that qualifies 
them for a rewarding career in the healthcare, business, legal or technology fields. Heald is 
accredited by the Accrediting Commission for Senior Colleges and Universities of the Western 
Association of School and Colleges (WASC), which also accredits Hawaii's public institutions. 

First, we would like to thank and acknowledge Sen. Tokuda for her work on this issue. She has 
been pursuing this matter for a couple of years now, and has been very responsive to the 
postsecondary community's needs. 

The issue is a rather simple one. A few years ago, the US Department of Education changed the 
rule concerning a longstanding requirement in the Federal student financial aid regulations. 
These various programs, including Pel! grants and Stafford student loans, are made available 
through the federal Higher Education Act's (HEA) Title IV. 

This rule addresses the state authorization of postsecondary institutions, which is required of 
institutions to become "eligible institutions" for purposes of the Title IV student financial aid 
programs. 

Up until now, the State has seemingly not seen a need to have a state authorization process, 
but because of this rule change it will need to act to allow institutions in the State to continue 
to participate in these programs. This rule change impacts both public and private institutions, 
but in somewhat different ways. 



Postsecondary institutions must meet three requirements to become "eligible institutions." 
These three requirements are: 

1. State authorization 
2. Accreditation by an accreditor recognized by the US Department of Education, 

and 
3. Certification by the US Department of Education of the institutions capability to 

admin ister Title IV programs. 

The new rule introduces two new features in the state authorization requirement : 

1. A state process to review and appropriately act on complaints concerning 
institutions, and 

2. A state process to approve or license an educational institution by name authorizing 
it to offer educational programs beyond secondary level.1 

We believe that S8 46 goes well beyond what is needed to comply with the new rul e. We 
suggest that the legislation's scope be narrowed to address solely these new requirements. 

The US Department of Education has released guidance on this rule that offers a path to where 
we believe this legislation should arrive. As the department has advised, the approval or license 
activity can be of a minimal nature. For instance, an institution can comply with the new rule by 
being incorporated in the state by name, and in its articles of incorporation state its purpose as 
postsecondary education .2 For some institutions in Hawaii this route is already available. 

For others, because they are incorporated or organized in another state, th is route is 
unavailable, and another approval process is necessary. We would suggest that this alternative 
process be a mirror image of the corporation registration process, whereby the institution 
applies to the Department of Commerce and Consumer Affairs (DCCA) for approval. The 
application can require similar information as required on the articles of incorporation form, 
plus evidence of accredita t ion by a US Department of Education recognized accreditor, and so 
forth . 

Since only institutions who are accredited by a US Department of Education recognized 
accreditor will seek or need this approval, the State can rely on this accreditation as the quality 
assurance for which it is recognized. 

To satisfy the other requirement, the complaints process can be carried out by DeCA's Office of 
Consumer Protection, a service which the office already provides for other matters. 

134 CfR 600.9 

1 US Department of Education, Dear Colleague l etter GEN -12-13, Guidance on Program Integrity Regulations 
Relating to legal Authorization by a State, Julv 27, 2012 at pg. 1, Question 2. 

2 



Again, we appreciate the attention that has been given to this matter, which is so important to 
our students and our institutions. We stand ready to aid Sen , Tokuda and the committee to 
help formulate a narrower bill that will address this need. 

3 



UN ITED STATES DEPARTMENT OF £DUCATfON 

OfFICE; O F I'OSTSI':CONJ)ARY EDl;C,HH) N 

TilE ASSISTANT SECRET"'~Y 

July 27. 20 12 

GEN- 12-IJ 

Subject: Guidallc~ 011 Program Integrity Regulations Relating to Legal Allihorization by a Siale 

Summary: This lette r provides further guidance on the program integrity li na l regulmions 
publi shed on Octobe r 29. 20 I O. add ressing Slate authorization. 

Dear Colleague: 

On October 29, 20 I O. Ihe J)cp:utlllcnt Pllbli shed in the [~der,\ll Register fina l regu lations on 
program integrity isslles (75 FR 66832). The tina l regulations <Ire available at 
ht lp:/lwww.i l;}p.C.d .go \ ·/cannotl[.lf.£Ill~n tsl l l 0 1 I O I)tl b Fil1aIRuk:~.ri.}r· rit b:e I VStudcntA id!)!gms.htnl 
I. These Iinal regulations make a number of changes to the regulations governing the programs 
authorized by the Iligher Educmion Act of 1965. as amended (i-lEA). The regulations were 
generally effect ive Ju ly 1. 2011 . 

The cnclosure to thi s letter provides additional guidance on State authorization. Thi s guidance is 
provided to assist institutions with undersmnding the changes to the rcgul,lIi ons in this area ami 
does not make any changes to thc rcgulations. Affec ted pal1ies are responsible for taking the 
stcps necessary to comply by the elTective dales established in the final regulations. 

We encoLlrage you to review th e prcambks to the notice of proposed rulemaking (75 FR 34812-
34813, June 18, 2010) and the linal regulations (75 FR 66858-66868, Oct. 29, 2010) us well as 
the final regulati ons themselves (75 FR 66946-66947, Oct. 29, 20 10) with respect to the 
provisions concerning Stale (lutllOrizatioll . In addition, relevant technical correct ions were 
published on April 13, 2011 (76 FR 20534-20536). 

We thank YOLI for your continUl.'d coopcr<uioll as we work to implement these regulations. For 
fu rther in formation, plc .. :;e cOll1:H.:l Sophia McArdle by telephone at (202) 2 19-7078 or by e~mail 
at sophiD.meardle@t:d.go\'. 

Enclosu re 

Sincerely , 

, ---, \ / "~ --'- , '-"..... J..v~~ _____________ 
David A. Bl.'!rgeron 
Acting AssistDllt SeeretDry 
fo r Postsecondary Education 

19'11'1 K STRf.ET." W. WASIII;-iGTO:<. ox. 2000fi 
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General 

Question 1: Is an institution required to update its Eligibility and Certification Approval 
Report (ECAR) by submitting updated information about its State authorization on its 
Application for Approval to Participate in Federal Student Financial Aid Programs (E
App)? 

Answer I: An institution should ensure that it is currently in compliance with the regulations but 
is not required to immediately update its ECAR. An institution applying for recertification 
should submit an application using the Application for Approval to Participate in the Federal 
Student Financial Aid Programs (E-App) to include the information showing its legal 
authorization based on these regulations. In addition, an institution may be asked to provide that 
information upon request during an audit or program review. If an institution has any questions 
about documenting its State legal authorization, it should contact its School Participation Team. 
Contact information for School Participation Teams is found at http://www.eJigcerLcd.gov/ . 

Question 2: If an institution's articles of incorporation establish the institution by name 
and identify its purpose as offering postsecondary education, is the institution considered to 
comply with the provisions of 34 CFR 600.9 (a)(1)(i)(A) and to be legally authol'ized by the 
State in which it is incorporated? 

Answer 2: Yes, if the institution can demonstrate that the State played an active role in 
authorizing the entity to provide postsecondary education, and if the State has a student 
complaints process in accordance with 34 CFR 600.9(a)(I). The institution must also show that 
it meets any other applicable State approval or licensure requirements under 34 CFR 
600.9(.)( I )(i)(B). 

Question 3: Can a limited liability company (LLC) be compliant with 34 CFR 600.9 
(a)(l)(i)(A), or is it considered a business subject to the provisions of34 CFR 600,9 
(o)(\)(ii)? 

Answer 3: An LLC is considered a business subject to the provisions of34 CFR 600.9(a)(I)(ii), 
and the institution must have State approval or licensure. For purposes of the student aid 
programs, LLCs will be reviewed on a case by case basis to determine if the State has authorized 
the entity to operate a postsecondary educational institution. These reviews will be done 
routinely during the recertification process, but may also arise during a program review. 

Other locations and consortia 

Question 4: Must an institution provide Slate authorization information for locations for 
whieh it offers less than 50 percent of any program'! 

Answer 4: No. The Department is continuing its policy that students attending one or more 
locations of an institution where the students cannot complete more than 50 percent of a program 
are considered to be enrolled at the main campus of the institution and these locations need not 
be listed on its E-App or included on its ECAR. Please note, however, that State requirements 

11732.1 
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may require an institution to obtain approval of such sites, and the Department may take that 
illfonnation into consideration when determining whether the institution meets applicable State 
requirements. 

Question 5: How docs the 50 percent standard apply to internships and cxtcrnships? 

Answer 5: The portions of programs students take in internships and extemships are considered 
when detennining whether a student can complete more than 50 percent of a program at a 
location not recognized by the Depaltment as a separate additiollallocation of the institution, 
provided that those activities are monitored by qualified institutional personnel. However, jfthe 
Department is notified by a State that the institution's activities are not in compliance with State 
authorization or licensure requirements, the Department will take that information into 
consideration when determining whether the institution meets the applicable State authorization 
requirements. 

Question 6: How do the regulotions on State authorization apply to institutions involved in 
consortia agreements with institutions ill other States? 

Answer 6: For purposes of the Title IV, HEA programs, an institution offering a program is 
responsible for ensuring that all parts of the program it offers to its students meet all applicable 
State requirements. If a student enrolled in a program from one institution takes required 
coursework from an institution located in another State, that coursework is deemed to be a part 
of the program offered by the fi rst institution, unless the student is required to enroll separately 
in the out-of-State institution. The first institution is responsible for detennining what State 
approva ls arc needed and for ensuring that any needed approvals are obtained by it or by the 
institution providing the oUl-of Slate coursework. In addition, the institution must provide to its 
students or prospective students the contact information for the relevant State official or agency 
that could handle a student's complaint for an issue at that location. The institution enroll ing the 
student must also ensure that its accreditation includes all needed approvals applicable to the 
program. 

In addition, institutions must comply with the regulations in 34 CFR 668.5 that govern written 
arrangements between eligible institutions to provide all or part of an educational program. 

Decision in legal challenge to program integrity regulations 

Question 7: How does the ruling of the u.s. Court of Appeals for the District of Columbia 
Circuit concerning the validity of the State authorization regulations affect what institutions must 
do to be in compliance with those regulations? 

Answer: The Court of Appeals upheld the requirements intended to give greater substance to the 
concept of State authorizat ion by sustaining the need for an institution to be authorized by name 
by an appropriate State agency and affimling that this agency must have a process for reviewing 
and acting upon student complaints, as established in 600.9(a). The Court vacated on procedural 
grounds the requirement intended to clarify existing Department policy that State authorization 

11732. 1 
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extends to students receiving distance education in a State in which the institution is not 
physically located. 

As a result, institutions must comply with the provisions found in 600.9(a). The Department will 
not enforce the requirements of 600.9(c), although institutions cOJltinue to be responsible for 
complying with all State laws as they relate to distance education. 

Student complaints and student consumer information 

Question 8: If a tribal college has an additional location tbat is not on tribal lands, docs the 
college need to obtain State authorization for that location and identify a separate 
complaint process for students attending the additional location In the State? 

Answer 8: Yes, a location ofa tribal college located in a State rather than on tribal land must 
comply with the State approval process in that State. In addition, the college must provide to its 
students or prospective students the contact information for the relevant State official or agency 
that could handle a student's complaint for an issue at that location. 

Question 9: Can an institution offering distance education in multiple States satisfy the 
provisions of34 CFR 668.43(b) that it provide State contact information for filing 
complaints by providing a link to a noninstitutional Web site that identifies the contact 
information for multiple States? 

Answer 9: Yes, so long as the link is accessible from the institution' s Web site and the link is 
prominently displayed and accurately described. The institution is also responsible for ensuring 
that the link is functioning and accurate . 

Question 10: Is an institution rcquired to provide consumer information to all students, 
including students enrolled in distance education? 

Answer 10: Yes, an institution must make sure that all of its students are provided with the 
applicable information that corresponds to their enrollment. The information must be for every 
State ill which the institution is operating, including every State where students are enrolled for 
distance education. 

Question 11: IC an institution offering distance education in a State has only one student in 
that State, must it still provide the contact information for that State? 

Answer 11: Yes. 

Question 12: If a student taking a program by distance education moves to another State, 
must the institution list the contact information for that State in its consumer information? 
What if the student is temporarily taking the program in another State because, for 
example, the student is visiting a friend? 

117)2.1 
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Answer 12: Institutions determine that students are still enrolled as a part of the normal 
disbursement process each payment period. To the extent an institution is aware a student taking 
distance education has moved to another State, it must make sure the student has access to the 
State contact information for filing complaints in that State. 

Question 13: If a student taking distance education is in the military and is given an 
assignment outside the United States, is the conhtct information for the institution's main 
location sufficient? 

Answer 13: Yes. 

11712.1 
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Question 14: Is there an updated version of the summary chart published in the preamble 
of the regulations that includes the I'elevant regulatory citations? 

Answer 14: Yes, 

". -..... , 

Entity description 

.-~.--

antity establi.hed 
by the State on tha b.sis or an 
authorisation or lioons. to 
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. \-
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".'. . .... ,' .,"., 
.' .. 
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coq>ly with the State approval or 
liconsuro proe •• s and be approv.d or 
licon.ed by nam. to orr.r postse condary 

in this cataqory •• y not 
rr~ State approval or 

ba.ed on accreditati on. year s 
o~ration. or a co~p.rable axauptlon . 

The,a raquir~nt. do not apply to Federal. tribal. end reliqiou. institution. 
(t600.9/i,ll1l1lill and IbU. 

It. Stat4 .... st have a process. applicabla to all in,titution. axcept tribal and 
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nhrrais (t600. 9:I~U. 

Tha chart does not apply to distance .ducation 
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Senate Committee on Education 

Senate Committee on Commerce and Consumer Prot~ 

January 31. 2013; 2:45 p.m. 

S.B.46 

Relatln, to Education 

Test imony In Support 

Chair Tokuda, Chair Saker and Members of the Committees, my name is Geoffrey Bannister. and I am 

PreSident of Hawai'j Pacific University (HPU). HPU is a private, non.profit university with three campus 

locations: the Hawaii loa c.ampus on the windward side o f the island, the downtown c.ampus in 

Honolulu, and Oceanic Institute, an aHiliate research faciiity at Makapu 'u Point. We currentty have 

more than 4,200 undergraduate and 1,O<XJ graduate students, plus an additional 2,300 students 

malrlrulilting through HPU' .. Military Campu .. Proerilms I am proud to .. ay, we ilfP one of thl> most 

culturally diverse universities in America with the state's largest nursing, MBA and mi ilary serv dng 

programs. 

HPU support S S6 46 which establishes the post-secondary education commission w ithin the Department 
of Commerre and Con .. umer Affairs (DCCA), creates the frampwork for authOfl]tng p'lvatp post
secondary educational institutions In the state, and creates the post-secondary education authorization 
subacCO\.Jnt of the compliance resolution fund. 

In 2010, the U.S. Department of Education set a July 2011 deadline for institutions to comply wnh the 
requirement that states authorize post-secondary inst itutions. However. it recognized that stales might 
be unable to prO\lide authorizations by tha t date, and thus pro\lided a means for institutions 10 be 
granted an authorization extension to as late as JulV 1, 2013. In the absence of an entity and framework 
for authoflZlOg post-secondary inst itutions, Hawaii may become ineligible to receive Title IV federal 
funds, or student ald. 

We respectfully offer the following minor clarifying amendments: 

Page 6. lines 17-18 to read : 

(e) PrO\lide o ffice space for instruClional and non-instructional staff; ·aM) Q! nOn-in~I'uctional staff. 
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RATIONALE: The use of "and" in this conte)(t in this subsection is Inconsistenl with the funct lonillity of 
~f'ctlons (l) ;mrl (2) Ilndf'r thf' rlefln It Ion of "Physic;:!1 presence ." 

Page 15, beginning at line 21 to read : 

(a) To operate in t he State, iI private college o r university shaH apply fOf, on iI form prescnbed by the 

department . and receive authorization from the comm ission ; provided thaI a priville co l le~e or 
university shalt apply for and obtain a separa te authorization for each campus , branch, or site tha t is 

separately accredited. A separate authorization shall not be reg u i red19lP!l..9jtion~ professiona l 
accredilfllions. 

RA TlONALE: Private col leges o r universit ies often hold ad ditiona l profeSSional accreditat ions 

recognizing certai n prog rams within the college or universit·( Such accreditations are in addition to and 

rome unnpr the over.111 umbrella of thf' institutional accreditation to offer post-sf'rnnrlary erlurati on 

Paee 17, lines 15-16 to read: 

~d} A private coUeee or university shall PFl'lI'l"'l~gi,~ te l 't' l within thirty days notify the department... 

RA TlONAlE: ' he term "immediately" IS <;omewhat v<'lflue and a more- <;(1f'Clfic timefr~me wou lrl pa<;e 

compliance with no tification requirements. 

Page 2:G, lines 6-7 to read: 

(2) [Annua ll''' ] In accordance w ith its reauthorization schedu le provide the departm ent with a copy of its 

enrollment agreement, if applicable. 

RA TlONAL£: I-'rovirl ing the rlep;lltment wrlh roriP" of the enrollment ag repm f'nt ~t the time 

rea uthorization is requ ;red would lessen the burden on depa rtmental personne l of tr;Jcking paperwork . 

Thank you for the opportunity to testify . 

Contact· linda (hu Takayama. Attorney at l aw 

Phone number: (80S) 545-3060 

Email: Ltakayama@hawai i.rr.com 
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Bro. Bernard J. Ploeger, SM, Ph.D. 

S846 
Relating to Education 

Chairpersons Taniguchi and Baker, and members o f the Committees on Higher Education and 
Commerce and Consumer Protect ion: 

Thank you for the op!XJrtunity to provide testimony in support of SB 46 establishing the post
secondary education commission within the Dept. of Commerce and Consumer Affairs and repealing 
the sections cstablishing the commission within the University of Hawaii. The commission will have 
the power to authorize pri vate post-secondary educational institutions in the state, wi ll create a pol'>1-

secondary education compliance reso lution fund, and will make an appropriation to fund pennancnt 
posit ions in the DCCA. 

It is imperative that action immediately be taken by the State of Hawaii to create such a commiss ion. 
The purpose of this legislation is to bring Hawaii into compliance with Titlc IV changes issued by the 
U, S. Dept. of Education in October 2010. Witho ut passage of this legislation, neither the state nor 
independent universities will be qualified to receive funding under the Higher Education Act of 1965. 

Chaminade University o f Honolulu supports this legislation to establish a post-secondary education 
commiss ion within the DCCA because it already has the authority for consumer protcction and is a 
neutra l third-party in the educational community, In addit ion, we would strongly support authorization 
to enable Hawaii to enter into reciprocity agreements with other states. Reciprocity agreements enable 
distance education providers to o ffcr postsecondary education programs in other statcs without having 
to seek authorization fro m each o f those states, thus reduction paperwork and costs. 

Thank you for allowing us to submit this testimony. 

OffIce aftha President · (808) 735-4741 • Fax (808) 735-7748 

Chaminade University of Honolulu · 3140 Wai'alae Avenue· Honolulu. Hawai 'i 96816-1578 · wv.'W.chaminade.edu 



~ University of Phoenix· 

Hawai'i Stale Senate 

Committee on Higher Education 

Committee on Commerce and Consumer Protcetion 

Thursday, January 31, 2013 

Senate Rill 46 - In Support with Technical Amendments 

Hearing Testimony - University of Phoenix 

Chair Taniguchi , Chai r Baker. and members oflhe Committees on Higher Education and Commerce and 

Consumer Protection. 

On behalfofthc Univers ity of Phoenix, thank you for giving us the opportunity to testify in support of 

Senate Bi1l46 which would create a framework for authorizing post-secondary education institutions 
which operate within the slale. This legis lation. which is the cu lmination of a two-year procl."Ss including 

a Sla le Auditor's Sunrise Review. is critical to ensure that many higher education slUdents in lIawai' i 

continue to have access to federal financial aid . Un iversity of PhOt...'rl ix serves approximately 4.000 

Hawai' i residents and has three physical locations in the slate. 

On October 29, 2010. the Un ited States Department of Education published final regula tions concerning a 

range of program integrity issues tied to Federal Studt-'tlt Financial Aid as administered under Title IV of 

the I ligher Education Act, as amended. Mosl ofthcsc regulations wen! into effect July 1. 20 11. Included 

for the first time were spt.-c ific federal requirements for state authorization of institut ions of higher 

educa tion whose st udents are eligible for Title IV funds. These requirements are conta ined in 34 C.F.R. 
600.9. 

In order for a college or university to be legally authorized by a state for Title IV eligibi li ty purposes, the 

slate must have a process to review and appropriately act on complaints concern ing the insti tution. The 

process must include enforcing applicable Slate laws. Addit ionally, the insti tution mu st meet the 

minimum requirement s tor Slate authorization in one of the following ways: 

• The institution is established by name as an educationa l institution by a slate through a chaner. 
statute, constitutional provision, or other action issut--d by an appropriate st:lle agency or state 
entity authorized to operate educational programs beyond secondary education; and 

• The institution complies with any applicable state approval or liccnsi ng requirements, except that 
the state may exempt the institution fro m any state approval or licensure requiremcnt s based on 
the institution 's accreditation by one or more aeen..-d iting agencies rccogni7..ed by the Secretary of 
Education or based upon the institution being in operalion for at least 20 years; or 



• An imaitution cslahlisht.-d by a state Oil the basis of authorization to do business or to operate as a 
non-profit , must be approved or licenscd by name by the slale and may not be exempt from state 
approva l or licensure based upon years o f operalion , accreditation. or other comparable 
exemption. 

At the time the U.S. Department of Education finali zt.'ti the regulations, i( recogni zt.'<i the Jul y I. 20 II 

effective date may not be obtainable, Accordingly, the regulations allowed a state to request a one (I) 

year extension o f the effective date to July 1.2012 and if necessary. an additiona l one ( I) year ex tension 

to July 1,2013. Hawai'i requested and was granted the extensions to July 1,20 13 and now must act to 

put in place acceptable procedures to meet the Departmcnt 's oversight and approva l requirements and 

authorize ins titutions as requi red under the federal rules by June 30, 20 13. We sincerely appreciate the 

CommiUfo.'C'S willingness to consider the legislation so early in the year. given that the bill nl.'t.'<is to be 

signed in to law and a structure needs 10 be in place prior to July 1, 201 3. 

Accordi ng to the Deccmber 2012 "Study of the lIigher Education Act" from the Auditor of the state of 

Hawa i' i, approximately 63,000 students in the stale received more than $283,000,000 in Title IV funds in 

fiscal year 2011. In the event the deadline is nol met. a great number of col1ege students in the state of 

Hawai'i are in jeopardy of losing the abilily to particip.1te in federa l Title IV Federal Student Aid 

programs and, effectively, to contin ue their post-secondary education. Although we arc not proponents of 

additional regu lation. we understand the need to address the federal regula tions regarding s tate 

authorization in order to ensure lIawai'i's st udents remain eligible for Title IV fund ing. We feel Ihis bill 

accompli shes lhat purpose without being overly burdensome. Many orthe updated provisions are similar 

to requiremen ts we already comply wi th in olher states. 

However, there are two specific areas where we believe technical amendments would provide a more 

effective piece of legislalion. 

§4(c) as il relates to slale funds stipulates, "No funds appropriated by the legislature may be used to aid a 

persOIl attending an institution not owned or exclus ively controlled by the State or a depanmenl of the 

State ... " Thi s provision would e liminate eligibility for stale educationa l assistance to any student who 

does not a ttend an institution that is controlll:d or owed by the state o f Hawai'i . Uni versity of Phoen ix 

believes th is provi sion goes beyond the scope orthe fedeml stale authorizat ion requirements and unduly 

restricts access to higher fo.--ducation for residents of Hawai' i. We request Ihat §4{c) be omitted . 

Additionally, ~7(d) in pan rfo.'qui res a col1ege or uni versi ty to "liJmmedialely notify the depanment of any 

material info rmation rela ted 10 an action by the institution's accrediting body concerning the inslitulion 's 

accreditation status, including but nOI limited to reaffi rmation or loss of accreditat ion, approva l o f a 
f1.,-quest for change. a campus evaluation visi l, a foc uSt.xI visit, or approval of addi tiona l local ions ... " 

Many instilulions. such as the University of Phoen ix. have locations across the United States and, as 

currently Wri ttl."11 this section may be interpreted to require that institutions notify the Department of 

Commerce and Consumer Afl'airs whenever an action by our accrediting body takes pl ace rcgardless of 

its impact on students in Hawa i'j, For example. the University of Phoenix would be requirfo.-d to notify 

DCCA if a new location in Florida was approved by its accrediting body. This interpretation would 

create addit ional work for stafT at DCCA and result in little value for the people of Hawai'i. In order to 
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avoid this outcome, we request amending this section to read: "A private college or university 

shall: ' iff'llfl~l'Ii6tel)'within 30 days of rl-'Ccipt of notice of a final action , notifY the department of any 
material information related to 9ft- such action by the institution's accrediting body concerning the 
institution's accreditation status, including but not limited to reaffinnation or loss of accreditation , 

approval of a request for change, a campus evaluation visit, a focused visit, or approval of additional 
locations in Hawai'i . III addition, the institution shall within 30 days of receiving the infonnation notifY 
the department if the institution's accrediting body is no longer recognized by the United States 
Department of Education ." 

If you have any questions please feel free to contact Joe Gregorich, Associate Vice President. State 

Government Affairs at 916.228.4495: joseph .gregorich@a pollogrp. edu orChris Fagan at 602.557.8302; 
Christopher. fag,] n(a 'apo llogm.cdu. 

Thank you very much for your time. 
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Ja nua ry 31, 2013 
2:45 p.m. 

Conference Room 414 

TESTI MONY TO 
THE JOINT SENATE COMMITTEES ON 

IllGIIER EDUCATION AND COMMEHCE AND CONSUMER PROTECTION 

RE: 5B 46 Relating to Ed ucation 

Chairs Taniguch i and Baker, Vice Chai rs Kahele and Gal u tcria and the members o f the 
committees, 

My name is Robert W itt a nd I am execut ive director of the Hawaii Associa tion of 
Independen t Schools (HAtS), which represents 99 private and independen t schools in 
Hawai i and edu ca tes over 33,000 students s tatewide. 

HAIS supports 5B 46 which establishes the post-seconda ry ed uca tion comm iss ion 
with in the Depa rtment of Commerce and Consumer Affairs and creates the framework 
fo r authoriz.ing private post-seconda ry educationa l institutions in the State. 

H AlS' membership encompasses all levels of ed ucation including post-secondary 
institutions. This measure would bring Hawa ii in compliance with federa l mandates in 
order to continue a pr ivate post-secondary student's access to Title IV fund ing. We 
understand that without this legislation many of Ilawa ii 's students wou ld be financially 
overburdened and likely unab le to pursue their ed ucational endeavors. Thus, we offer 
our sup port for this measure. 

Thank you for the o pportun ity to test ify. 


